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2. The further question is whether or not a promise, 
made to a debtor, to lend money to that debtor, is within the 
provision above cited if the promise is communicated to a 


creditor of that debtor. | 
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3. The further question is whether or not a promise, 


made to a debtor, to lend money to that debtor, is within the 


provision above cited if the promise is relied on by a creditor 
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of that debtor. 
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Appeal from a Final Order and Judgment of the 
United States District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


This is an appeal from a final order and judgment of ithe United 
States District Court for the District of Columbia which granted defendant- 
appellee's motion for summary judgment, This Court has jurisdiction of 


this appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Plaintiff below, appellant in this Court, is a corporation engaged 
in the printing business; defendant below, appellee here, is an individual. 
As of the beginning of July, 1956, plaintiff had performed certain printing 
services for a corporation known as Togor Publications, Inc. (hereinafter 
called "Togor"), which published a monthly magazine called Bounty" and 
which had become so heavily indebted to plaintiff that plaintiff had refused 
to extend it any further credit or to perform further services for it unless 
payment in cash was received or acceptable assurances of payment were 
had. Defendant had been and at that time still was closely associated with 


Togor and with one Jaromir Tobias, an individual who controlled it, and 


cefendant had advanced funds and loans to Togor and had assisted it in 

the performance of its business. Plaintiff was aware of this relationship, 
and defendant knew the plaintiff was aware of it; defendant also knew of 
plaintiffs refusal to extend credit or perform further for Togor as above 
related. Upon plaintiff's refusal to proceed with the August 1956 issue of 
"Bounty", defendant agreed to lend Togor the sum of $150,000.00, of which 
$40,000.00 was to be advanced on or about July 9, 1956 and $34,000.00 was 
to be paid the first day of each month thereafter until the total amount had 
been paid. Defendant made this promise to Togor through Tobias. At the 
same time, defendant assured plaintiff that it could rely on her said promise 
to Togor and urged plaintiff to go ahead with the work necessary to print 
the August issue of "Bounty." Relying on defendant's promise to Togor, 
plaintiff did go ahead with the necessary work to the extent of approxi- 
mately $5,000.00 between then and August 6, 1956. On that date, plaintiff 
learned that defendant refused to carry out her promise to Togor and 
would not advance Togor any monies, whereupon plaintiff ceased to incur 
expenses and proceeded to mitigate damages as far as possible. Defendant 
refused to accept any responsibility for plaintiff's said expenses, and 
plaintiff sued to recover damages. 
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Upon these allegations, defendant moved for "entry of judgment" 
in her favor (JA 14). Conceding arguendo the proper quality to plaintiff's 
and the correctness of plaintiff's allegations of material facts, defendant 
contended on the basis of the pleadings and of matters outside the plead- 
ings (JA 14) that plaintiff was not entitled to a judgment as a matter of 
law (JA 14). Under Rule 12(c) of the Federal Rules of Civil Procedure, 
a motion made on such grounds "shall be treated as one for summary 
judgment and disposed of as provided in Rule 56." Judgment was granted 
for defendant as prayed, and it is from the order granting it that this ap- 
peal has been filed. | 


STATUTES INVOLVED 


The parties stipulated that the case as to the Statute of Frauds 
would be governed by the law of New York. | 


Section 31 of the New York Personal Property Law (40 McKinney's 


Consol. Laws N.Y.) provides in pertinent part as follows: 


"Section 31. Agreements required to be in writing. 


Every agreement, promise or undertaking is void, 
unless it or some note or memorandum thereof be in writ- 
ing, and subscribed by the party to be charged therewith, 
or by his lawful agent, if such agreement, promise or under- 
taking: | 
* * * 

2. Is a special promise to answer for the debt, default 
or miscarriage of another person; 


| 
* * * tt 
| 


STATEMENT OF POINTS 


1. That the District Court erred in granting summary judgment in 
favor of defendant-appellee. 


2. That the District Court erred in holding that an oral promise, 
made to a debtor and therefore not within the New York Statute of Frauds, 
becomes subject to that Statute if communicated to a creditor of that debtor. 


SUMMARY OF ARGUMENT 


There is essentially only one question in this appeal, for there was 
only one ground for the award of summary judgment to defendant below. 
That question is whether a promise, made to a debtor, to lend money to 
that debtor, is within the New York Statute of Frauds. 


There is only one answer to be found in the New York decisions on 
this question, and that answer is "No." There is but one criterion looked 
to by the courts of New York — who the promisee was. If the promise 
was made to the creditor, the Statute is held to apply. If the promise 
was made to the debtor, as was the case in this proceeding, the Statute 
is held not to apply. The presence or absence of other factors, including 
communication to the creditor of the fact that the promise has been made 
and the creditor's reliance on that fact, is extraneous to the Statute of 


Frauds and is not to be considered in determining its applicability. 


A further position taken by plaintiff below, that it has standing to 
bring the instant suit as one for whose benefit the agreement between 
defendant and debtor was made, although plaintiff was not a party to that 
agreement, was not contradicted below and does not appear to have been 
a ground of the District Court's decision which is the subject of this ap- 


peal. In any case, the doctrine itself is very well established in New York, 
and plaintiff's allegations supporting its standing under that doctrine were 


not assailable in considering defendant's motion for summary judgment. 


ARGUMENT 


The question in this appeal turns on the application of the New 
York Statute of Frauds — the statutory provision earlier quoted — 
the facts of this case. The promise on which plaintiff relied to its detri- 
ment has been set forth in the Statement of the Case. If that promise 
(as the facts are alleged by plaintiff only, since the proceeding was one 
for summary judgment) was barred from enforcement by the’ ‘Statute of 
Frauds, the order of the court below may be upheld; if not, it must be 
reversed. Plaintiff contends that the promise is clearly outside the 
Statute. | 

The crucial criterion, in the law of New York on this point, is 
to whom the promise relied on has been made. If made directly to the 
creditor, the courts of New York have held it to be within the Statute of 
Frauds, and to require a writing. But if the promise be made to the 
debtor, as here, those courts have uniformly held the promise to be 
without the Statute, and to require no writing. In the latter case the 
creditor, if he be a party for whose benefit the promise was, ‘made (as 
plaintiff asserts it is in this case and must therefore be taken to be for 
purposes of this appeal), has full standing to sue as the third-party bene- 
ficiary of the promise. Under New York law, therefore, plaintiff has a 
valid cause of action here, and defendant's motion for summary judgment 


should have been denied. 


| 
This distinction, depending on the identity of the recipient of the 
promise, is well settled and of venerable standing in New York law. 


As far back as 1846, in Barker v. Bucklin, 2 Denio a Y.) 45, 60, 
the law of New York was held to be that a promise by A to B to pay the 
debt of the latter to C, a creditor of B, is not within the terms or mean- 
ing of the Statute of Frauds and therefore need not be in writing to be 
valid. Inthat case the defendant had interposed the Statute of Frauds as 
defense to plaintiff's suit against him on defendant's promise to a third 
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party, who had sold real property to defendant, to pay the price of the 
land not to the third party but to plaintiff on account of a debt the third 
party owed to plaintiff. The Statute of Frauds was held not to apply. 


In Barker v. Bradley, Executor, 42 N.Y. 316 (1870), one Benjamin 
Chamberlain in 1864 had agreed to pay the plaintiff $2,000 for certain 
property. Thereafter, defendant's testator had orally agreed with this 
Chamberlain that the said testator would pay plaintiff the $2,000 Chamber- 
lain owed plaintiff. "Upon such a state of facts," the Court held, "I think 
there can be no doubt of the plaintiff's right to recover.” 42 N.Y. at p. 319. 


In O'Connor et al. v. Bankers' Trust Co. et al., 159 Misc. (N.Y.) 
920, 932, aff'd 253 App. Div. (N.Y.) 714, aff'd 278 N.Y. 649, 16 N.E. 2d 
302 (1938), the plaintiff, who was Comptroller of the Currency, sued 
certain banks which were members of the New York Clearing House 
Association on their guarantee that they would not let the Harriman Bank 
fail, which it nevertheless did then do. One defense advanced was the 
Statute of Frauds. The lower court, whose ruling on this was not dis- 
turbed by the courts of appeal, held with respect to this defense that, 
since the guarantee had been given not to the defunct bank's creditors, 
who were its depositors, but to one who was rather a representative of 


the debtor, the promise was not within the Statute of Frauds. 


In Tomaso, Feitner & Lane, Inc. v. Brown, 4 N.Y. 2d 391, 175 N.Y. 


Supp. 2d 73, 151 N.E. 2d 221 (1958), the plaintiff, an advertising agency, 

had been retained in that capacity by a certain Campbell Company. Plain- 
tiff performed services, billed the company, and received partial payment 
on its account. Defendant, a stockholder in the Campbell Company, orally 
promised that company to make funds available to it. Plaintiff sued defend- 
ant on that promise. The intermediate court of appeal, the New York Ap- 
pellate Division, 3 App. Div. (N.Y.) 2d 671 (1957), held that the Statute of 
Frauds applied. This ruling was reversed (though judgment was awarded 
defendant on other grounds), the New York Court of Appeals holding that 
the promise was not within the Statute of Frauds because it was made to 


the debtor and not to plaintiff-creditor. 


f 
| 

As recently as last year, the courts of New York have held that 
an oral promise made to the debtor, as here, is not within the New York 
Statute of Frauds. Zanderer v. Paterno Estates, Inc., 204 NY. Supp. 2d 


ee ee? 


| 
202, 207 (Sup. Ct., Specl. Term, New York County, New ba 1960). 


In the present case, plaintiff contended and defendant conceded that 
the promise on which plaintiff brought this suit had been made to the 
debtor, Togor Publications, and not to the plaintiff. (JA 13+ 14, plain- 
tiff; JA 15, defendant's point "Number three"). . No case was cited by 
defendant, and none has been found by plaintiff, where such a promise 
has been held to be within the New York Statute of Frauds. This was the 
sole ground for defendant's motion (JA 15) and the sole basis of the 
Judge's Order from which this appeal is taken (JA 25 ). | 

Plaintiff's further position, that it has standing to bring this suit 
as a third-party beneficiary of defendant's said promise to debtor, was 
not contradicted below (the only reference to that point in the argument 
appears at(JA 20-22). It does not appear to have figured in any way as 
a basis for the Court's decision, and in any case upon consideration of a 
motion for summary judgment had to be accepted as asserted by plain- 
tiff. The principle that one for whose benefit an agreement is made, 
whether or not a party to it, may maintain an action thereon against the 
promisor, is too well established in New York law to require extensive 
discussion. See, e.g., Hendrick v. Lindsay, et al., 93 U.S. 143, 148, 149 
(1876); Lawrence v. Fox, 20 N.Y. 268 (1859); Coster v. Albany, 43 N.Y. 
399 (1871); Little v. Banks, 85 N.Y. 259 (1881); Gifford v. Corrigan, 117 
N.Y. 257, 262, 265, 22 N.E. 756 (1889); Rigney v. N.Y¥.C. & H.RR.R. Co., 
217 N.Y. 31, 111 N.E. 226 (1916); DeCicco v. Schweizer, 221 N.Y. 431, 
117 N.E. 807 (1917); Seaver v. Ransom, 224 N.Y. 233, 237-8, 120 N.E. 
639 (1918); Ultramares Corp. v. Touche, 255 N.Y. 170, 180-1, 174 N.E, 
441 (1931); Traver v. Snyder, 35 Misc. (N.Y.) 261, 71 N.Y. Supp. 761 
(N.Y. Sup. Ct., Aplt. Term, 1901); Greenley v. Greenley, 114 App. Div. 
(N.Y.) 640, 100 N.Y. Supp. 114 (N.Y. Sup. Ct., Aplt. Div., 1906); Mollison Mollison 
v. Gubelman, 170 N.Y. Supp. 985 (N.Y. Sup. Ct., Aplt. Term, First Dept., 
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1918); Kristt v. Haire, 155 N.Y. Supp. 2d 362 (Sup. Ct., New York County, 


New York, 1956); Restatement of Contracts, Secs. 133, 139, 141. 


CONCLUSION 


The Final Order and Judgment entered in this case by the United 
States District Court for the District of Columbia March 15, 1961, 
granting defendant's motion for entry of judgment and dismissing plain- 
tiff's claim herein, should be reversed, and the case remanded to the 


said United States District Court for trial on the merits. 


Respectfully submitted, 


SAMUEL B. GRONER 


1122 19th Street, N.W. 
Washington 6, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


THE GUINN COMPANY, INC., 
421 Hudson Street 
New York 14, New York 


vs. 


OLGA M. MAZZA 
3816 Cathedral Avenue, N. W. 
Washington, D. C. 


1957 
May 29 


May 29 


June 25 
Nov. 6 


Dec. 6 


1958 
Jan. 23 


Jan. 25 


Feb. 25 
Mar. 17 


May 29 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Plaintiff 


) 

) 

) 

: 

) Civil Action No. 1299-'57 
) 

) 

) 

) 

) 


Defendant 


CIVIL DOCKET | 
Complaint, appearance fled 


Summons, copies (1) and copies (1) of Complaint issued 
N. F. 6/19/ 57 : 


Summons, copy & copy of complt. issued. N. F. ‘1/16/57 
Summons, copy & copy of complt. issued. N. F.. 11/20/ 57 


Summons, copy & copy of complt. issued. N. F, pee S 


Motion of pltf. for appointment of special process server. filed. 


Order appointing Hugh Duffy as special process” server. (N) 
Letts, J. 


Summons, copy & copy of complt. issued. 
Summons, copy & copy of complt. issued. ser. 3/28/58 


Summons, copy (1) & copy of complt. issued. amended 
ser. 3/28/58. 


Military affidavit 
Affidavit in support of default 
Default vs. deft. (By Clerk) (N) 


Calendared. (N) 


Certify to Ready calendar. (N/AC) filed. 


Affidavit of Clerk as to mailing filed. 


Hearing begun; Finding by default for pltf. vs. deft. in the 
sum of $4,871.00 with interest at 6% from August 1, 1956 
(Reporter-Roger E. Frye) (order to be presented) Hart, J. 


Judgment for pltf. vs. deft. in the sum of $4, 871.00 with 
interest from 8/1/56 at rate of 6% per annum until paid and 
costs. (N) Hart, J. 

Bill of Costs verified by Samuel B. Groner. filed. 
Costs taxed for pltf. in amount of $99.00 (N) filed. 


Attachments, writs (4) & interrogatories (4) issued; deposit 
by Groner, $4.00 all ser. 10/29/58 


Answers of Riggs National Bank, garnishee to interrogatories 
in attachment. filed. 


Answers of McLachlen Banking Corp., garnishee to interroga- 
tories in attachment. filed. 


Answers of National Bank of Washington, garnishee to inter- 
rogatories in attachment. filed. 


Attachments; writs (13) interrogatories (13) issued; Deposit 
by Samuel B. Groner, $13.00 all ser 12/3/58. 


Motion of deft. to stay proceedings to enforce default judg- 
ment, to set aside default and to quash return of service; 

c/m 12/5/58; notice; exhibits A, B, C,; P&A; M.C. 12/5/58 
filed. 


Answer of Union Trust Co. to interrogatories. filed. 


Answers of Anacostia National Bank, Garnishee to interroga- 
tories in attachment. filed. 


Answer of Munsey Trust Co. to interrogatories. | filed. 


Answer of National Savings & Trust to interrogatories. filed. 


Answer of Second National Bank to interrogatories. filed. 


Answer of City Bank to interrogatories | filed. 


Answers of National Savings and Trust Co., gamishee, to 
interrogatories in attachment. | filed. 


Answers of National Capitol Bank, garnishee, to interroga- 
tories in attachment. ! filed. 


Answers of Security Bank, garnishee, to interrogatories in 
attachment. | filed. 


Answer of Industrial Bank of Washington, garnishee, to 
interrogatories in attachment. | filed. 
Answer of Bank of Commerce, garnishee, to interrogatories 
in attachment. ! filed. 


Opposition of pltff. to motion to stay etc.; c/m 12/11/58. 
filed. 


Answers of American Security and Trust Co., garnishee, 
and National Metropolitan Bank, garnishee, to interroga- 
tories in attachment. filed. 


Affidavit of Hugh W. Duffy. | filed. 


Affidavit of Fannie May Beldroe, c/m 12/16/58 filed. 


Memorandum of law of pitf; c/m 1/6/59. | filed. 


Supplemental memorandum of P&A of deft. in soiy to 
pltf's memorandum of law; c/m 1/12/59 | filed. 


Memorandum Opinion denying deft's motion to quash service 
and granting deft's motion to vacate default judgment. 
Tamm, J. (N) 
! 

Order denying motion to quash and granting motion to yacate 
default judgment entered Oct. 14, 1958. (N) Tamm, J. 


Motion of pltf. to advance case for trial; P and’ A; c/m 
6/5/59; M.C. 6/5/59. filed. 
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Opposition of deft. to motion to advance case for trial; c/m 
6/11/59. filed. 


Pltfs. motion to advance case for trial denied. (fiat). (N) 
Letts, C.J. 


Certificate of Readiness (N/AC) filed. 


Pretrial statement of pltf. filed. 
Pretrial statement of deft. : filed. 


Pretrial Proceedings. Pltf may amend complaint and deft 
may amend answer. Pretrial Examiner. 


Memorandum on New York Law by pltf; c/m 5/12/60 filed. 


Memorandum of deft on New York Law; c/m 5/20/60 filed. 


Reply memorandum of pltf on New York Law; c/m 6/1/60 filed. 


Motion of pltf to take deposition; no objection by deft; c/s 
6/10/60 (fiat Curran, J.) filed. 


Deposition of Julius Kass, 8/1/60 filed. 


Hearing begun and concluded; finding for deft. (Order to be 
presented) (Rep. Rawls). McGuire, J. 


Order dismissing cause and granting judgment for deft. (N). 
McGuire, J. 


Notice of appeal of pltff; deposit by Groner $5.00. (Copy 
mailed to J. Hampton Baumgartner.). filed. 


Cost bond on appeal of pitff. with Glens Falls Insurance Co. 
in the sum of $250.00 approved-- Youngdahl, J. filed. 


Motion of pltff. to extend time for filing record filed. 


Order extending pltff's time for filing record on appeal to 
and incl. June 7, 1961 (N) Youngdahl, J. 


Transcript of Proceedings of 2/20/61, pp 1-23, Vol. a 
Reporter--Jeanette Rawls (Court Copy) filed. 


Transcript of Proceedings of 2/20/61, pp 1-23, Vol. 1, 
Reporter--Jeanette Rawls (Atty's Copy) filed. 


[ Filed May 29, 1957] 


COMPLAINT FOR DAMAGES 
(Breach of Contract) 


1. This claim, exclusive of interest and costs, ic the sum of 
Three Thousand Dollars ($3, 000. 00). 

2. Plaintiff is a corporation which prior to, during and since the 
occurrence of the events herein related has been engaged in the printing 


business. 

3. Prior to July 3, 1956, plaintiff performed certain printing 
services for one Togor Publications, Inc., (hereinafter referred to as 
"Togor"), a New York corporation which at that time was publishing a 
new monthly magazine called "Bounty." 

4. Atthis time, Togor was heavily indebted to plaintitt for charges 
for services performed by plaintiff in printing several earlier issues of 
the said magazine. | 

5. Before the date above mentioned, plaintiff by its president, 
Robert M. Guinn, had refused to extend any further credit to Togor, or 
to do any further printing unless payment were received or acceptable 
assurances thereof or arrangements therefor were made. 

6. On or about July 3, 1956, and for some time prior and subse- 
quent thereto, defendant was closely connected with and involved and in- 
terested in the activities of Togor and furthering the success thereof, 
and was a member of the Board of Directors of Togor, and had advanced 
and supplied funds by loans and otherwise directly and indirectly to Togor 
and in furtherance of its activities. | 

7. The facts asserted in paragraph 6 immediately preceding were 
well known to plaintiff, and the fact of such knowledge was pre known to 
defendant. | 

8. Upon plaintiff's refusal to proceed, as set forth in paragraph 5 
hereof, and on or about July 2 and 3, 1956, defendant agreed to lend Togor 
the sum of One Hundred Fifty Thousand Dollars ($150, 000. 00), of which 
amount Forty Thousand Dollars ($40, 000.00) was to be advanced on or 
about July 9, 1956 and Thirty-Four Thousand Dollars ($34, 000.00) was 
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to be paid on the first day of each month thereafter until the total sum 
was reached. 

9. Ator about this same time, defendant communicated and ex- 
pressed this said promise to plaintiff, assured plaintiff that it could rely 
thereon and on the money promised, and urged plaintiff to go ahead with 
the work of preparing to print and of printing the August 1956 issue of 
"Bounty" magazine in reliance on defendant's promise and on payment 
from the moneys to be advanced by defendant as aforesaid. 

10. Asa proximate and direct result of defendant's said promises, 
statements and assurances, and in full reliance thereon, plaintiff pro- 
ceeded with the job of making ready for and printing the August 1956 issue 
of "Bounty" magazine. 

11. In so doing, plaintiff expended approximately Five Thousand 
Dollars ($5, 000.00) in preparatory work for the said printing. 

12. After incurring these said expenses, and on or about August 6, 
1956, plaintiff learned that defendant had refused to go through with the 
advancement of moneys promised by her as set forth above. 

13. Plaintiff has not been paid or reimbursed for its said expenses. 

WHEREFORE, Plaintiff demands judgment in its favor and against 
defendant in the sum of Five Thousand Dollars ($5, 000.00), with interest 
from july 3, 1956, and costs. /s/ Samuel B. Groner 


Attorney for Plaintiff 
Warner Building 
Washington 4, D. C. 
REpublic 7-3300 


| Filed Dec. 5, 1958] 


VERIFIED ANSWER 
First Defense 


The complaint fails to state a claim upon which relief can be 
granted. 
Second Defense 
1. The allegations of paragraph 1 are admitted. 
2, 4, 5, 11 and13. The defendant is without knowledge or 
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information sufficient to form a belief as to the truth of the allegations of 
paragraphs 2, 4, 5, 11, and13, However, if answer be required, they 
are denied. | 

3. Defendant admits that Togor Publications, Inc., was publishing 
a monthly magazine called "Bounty". Defendant is without knowledge or 
information sufficient to form a belief as to the truth of the remaining 
allegations of paragraph 3. | 

6. The allegations of paragraph 6 are denied. Further answering 
the allegation of said paragraph, the Defendant states that she was a 
stockholder of Togor Publications, Inc., and at a special meeting of the 
Board of Directors of Togor Publications, Inc., held in New York City 
on July 3, 1956, one Jaromir Tobias, President of Togor, proposed, 
and the Board of Directors elected, defendant a director of said corpora- 
tion and its Secretary-Treasurer and Vice President. Immediately 
thereafter on the same day, defendant refused to accept the offices 
foisted upon her. On the night before, to wit, July 2, 1956, defendant 
had informed Mr. Tobias and Robert M. Guinn, President of the plaintiff 
corporation, that she was not loaning Togor any more money. On July 12, 
1956, when the Defendant received a copy of the minutes of the meeting, 
she immediately wrote a letter resigning and reputiating both offices. 
These facts were well known to plaintiff before any work was undertaken. 


7, 8and9. Each and every allegation of paragraphs 8 and 9 is 
denied. 


10. The allegations of paragraph 10 are denied. Further answer- 
ing said allegations, the defendant states that the promises, | statements 
and assurances were not made by her, but that she had informed 
plaintiff and Mr. Tobias exactly the opposite on July 2, 1956. 

12. The allegations of paragraph 12 are denied. Further answer- 
ing said allegations, the defendant states that the President of plaintiff 
was informed and well knew as early as July 2, 1956, that the statements 
purportedly attributed to her were not true, and hence, plaintiff did not 


act upon any representation, reliance or assurance or promise that 
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she would in any way underwrite the debts of Togor. 


WHEREFORE, defendant demands that upon hearing, judgment be 
entered in her favor. 
/s/ Olga M. Mazza 


3816 Cathedral Avenue, N.W. 
Washington, D. C. 


[Jurat dated Dec. 5, 1958] 
WILKES & ARTIS 

By /s/ James C. Wilkes 

/s/ J. Hampton Baumgartner, Jr. 


14th and K Streets, N. W. 
Tower Building 
Washington, D. C. 
NAtional 8-0080 


Attorneys for Defendant 


[ Filed April 14, 1960] 
PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 
This is a complaint for breach of contract. 


PLAINTIFF'S CONTENTIONS: 
The P's contentions are contained in the statement which is attached 
hereto and made part hereof by reference, marked "A" 


DEFENDANT'S CONTENTIONS: 

D contends there was no contractual relationship between P and 
D. Dnever entered into any promise, either written or oral, or im- 
plied to pay or reimburse P for any work. D made no promises or 
representations to P which induced it to act. She offered no assurances 
to it to induce it to do any work whatsoever. Dwasa stockholder and 
creditor of Togor Publications, Inc. P wasa contractor with Togor 
Publications, Inc. and possibly likewise a creditor. P did no work in 
reliance on any promises or assurances of D, because D repeatedly 
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stated in the presence of the president of the P company before any such 
work could have been done that she would not loan Togor Publications, 
Inc. any more funds or purchase any more of its stock. These facts 
were well known to the P by communication to its president before any 
work could have been done by P, if an fact any work ever was per- 
formed. D denies any obligation to P. | 


STIPULATIONS 


A letter, copy of which dated July 12, 1956, is in possession of 
P's counsel and may be introduced in evidence without formal proof, 
subject to objections as to relevancy and materiality. | 

The P desires to amend his complaint to include a claim for interest 
from July 3, 1956, and moves to accomplish this. D has no objection, 
and this may be allowed. ; 

Counsel for D desires to amend his answer by adding a plea that 
the contract, if any, made by the parties is unenforceable because of the 
Statute of Frauds in that no work was performed under said contract, 
and the contract was one which could not be performed within one year, 
and that there was no writing to evidence such a contract. P has no 
objection. This may be allowed. | 

The parties agree, because of the probability that New York law 
applies to this litigation, that the P will file a trial memorandum or brief, 
on or before May 10, 1960; and D will file a brief on or before May 20, 
1960. The P will furnish D with a copy of his brief by mail at the same 
time his brief is filed. | 

P's counsel will produce for the inspection of counsel for Donor 
before May 10, 1960, all documents he will use or rely upon for proof 
of his case; those which are initialed by counsel for D will be those which 
have been exhibited to him, and such documents may be introduced into 


evidence without formal proof, subject to objections as to competency and 


relevancy. | 
/s/ John J. Finn 
Attorneys: Pretrial Examiner 
/s/ Samuel B. Groner, Plaintiff 

/s/ J. Hampton Baumgartner, Jr., Defendant 
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wat 
Prior to July 3, 1956, plaintiff had performed certain printing ser- 


vices for Togor Publications, Inc. (hereinafter referred to as "Togor"), 


which was engaged in publishing a monthly magazine called "Bounty". 
Togor at that time was heavily indebted to plaintiff for services in print- 
ing earlier issues of the magazine, and plaintiff had refused prior to 
that date to extend Togor any further credit, or to do any further printing 
on its account unless payment of the obligation was received or satis- 
factory arrangements for payment were made. Defendant for some time 
prior and subsequent to July 3, 1956 was closely connected with and 
involved and interested in Togor's activities and success and was a 
member of its Board of Directors, and had advanced and loaned monies 
in furtherance of its activities. Upon plaintiff's refusal to proceed, 

and with full awareness of the reason why plaintiff refused, defendant on 
or about July 2 and 3, 1956 orally agreed to lend Togor the sum of 

$150, 000.00, of which $40, 000. 00 was to be advanced on or about July 9, 
1956 and $34, 000.00 was to be paid on the first day of each month 
thereafter until the total sum was reached. At about the same time, 
defendant orally communicated this promise to plaintiff, assured plaintiff 
it could rely on that promise and on the promised funds, and urged 
plaintiff accordingly to go ahead with the work of preparing to print and 
of printing the August 1956 issue of "Bounty" in reliance thereon. 
Plaintiff did rely on the said promise, statements and assurance by de- 
fendant, and made certain purchases and performed certain services 
necessary for the work, expending for that purpose approximately 
$5,000.00. Thereafter, and on or about August 6, 1956, plaintiff 
learned that defendant had refused to carry out the advancement of 
moneys as promised. 


DAMAGES 


Damages claimed by plaintiff (with interest from July 3, 1956 and 


11 
costs) consist of the following items: 


Separation of Colors $ 990. 00 

Press proving 350. 00 

Type setting 1, 250.00 

Press time 350. 00 
Purchase of 77, 500# stock at | 
12-1/4¢ Ib. | 

(Mitigation) Sold 40, 000# at 10¢ 900.00 

(Mitigation) Sold 37, 500# at 9-1/2¢ 1,031.00 

$4, 871.00 


[ Filed June 7, 1961] 
Washington, D. C.. 
February 20, 1961. 

The above-entitled matter came on for trial before the HONORABLE 
MATTHEW F. McGUIRE, United States District Judge, at 10:00 o'clock 


a.m. 
* 


PROCEEDINGS 


THE DEPUTY CLERK: Guinn v. Mazza, Civil No. 1299-57. 

MR. GRONER: Our case may be briefly stated as stated in the 
pre-trial statement. 

THE COURT: I haven't had a chance to read that so you tell me 


about it, please. 

MR. GRONER: The plaintiff is a printer or a printing company 
which, in 1956-- | 

THE COURT: When you say "the plaintiff is a printer or printing 
company", which is it, a printer or a printing company? 

MR. GRONER: A printing company. 

THE COURT: Is it a corporation? 

MR. GRONER: Yes. 
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THE COURT: Incorporated under the laws of what State? 

MR. GRONER: New York. 

THE COURT: Is there any question about that? 

MR. BAUMGARTNER: We are not disputing that. 

THE COURT: Who is the officer who is going to testify? 

MR. GRONER: The officer is Robert Guinn. 

THE COURT: He is here? 

MR. GRONER: This is he (indicating). This company, as of the 

beginning of July, 1956, had performed certain printing services 
for Togor Publications, Inc., which latter corporation was heavily in 
debt to it and the plaintiff had refused to extend further credit to the 
corporation. 

THE COURT: Where is that corporation? 

MR. GRONER: It is located in New York City and is a publisher 
of a New York magazine called Bounty. 

THE COURT: Is that a New York corporation? 

MR. GRONER: A Delaware corporation, Your Honor. 

THE COURT: AL right. 

MR. GRONER: As of this time the plaintiff, by its president, had 
refused to extend any further credit to the Togor corporation or had re- 
fused to do any further printing for it unless payments were received or 
acceptable assurances or acceptable arrangements for payment were 
made. 

On or about the 2nd of July, 1956 and prior to that time and at that 
time, the defendant was closely associated with the principal official of 
the Togor corporation. She had advanced and supplied funds and loans to 
the corporation and had assisted in the performance of its business. 

The plaintiff was aware of this situation and the defendant was 


aware that he was aware of it. 


THE COURT: You say "closely associated," you mean a stock- 
holder or what? 
MR. GRONER: She was a stockholder and had a strong personal 


friendship-- 
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THE COURT: We are not considering personal friendship because 
you can't build a case on personal friendship. How much stock did she 
have? | 

MR. GRONER: I don't know and it is not of material interest to 
our case. | 

THE COURT: You raised the point because you said that she was 
closely associated with Togor. Now, you are only relying on her close 
personal relationship to the corporation, is that right? | 

MR. GRONER: We are not relying on either of those factors, Your 
Honor. | 

THE COURT: You are relying on an oral contract. With whom did 
she make it? | 

MR. GRONER: That is my next step, if you will allow me to con- 
tinue. Upon plaintiff's failure to proceed, on July 9, 1956 the defendant 
agreed to lend Togor the sum of $150, 000 payable $50, 000 immediately 
and $34,000 a month thereafter. I said "immediately." It was to be 
paid July 9, 1956, the $50,000 and $34, 000 the first day of each month 
thereafter until the total of $150,000 was reached. | 

THE COURT: This was agreed with whom? You say she agreed-- 
with whom, to loan Togor? That is a corporation and you cannot loan 
money to a corporation unless it is through some officer. Who was the 
person she dealt with or who was ostensibly representing the corporation? 

MR. GRONER: She dealt with Tobias who was the principal figure 
in this corporation. ! 

THE COURT: By "principal figure,"" you mean the president? 

MR. GRONER: He was the moving force. i 

THE COURT: The principal figure in a corporation means, pre- 
sumably, either an officer of the corporation or the general manager of 
its business. | 

MR. GRONER: That is correct. Principal figure means to me the 
one who controls its activities. He did that and it was he to whom she 
made this promise and at the same time the defendant eeaursd the plain- 
tiff--this is to the plaintiff by its president, Mr. Guinn-- and assured the 
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plaintiff that the plaintiff could rely on that promise and on the money 
promise and urged him to go ahead and the plaintiff did go ahead with the 
printing of the August 1956 issue of the magazine Bounty on reliance of 
the defendant's promise to pay. 
THE COURT: You say she urgedhim. She urged whom to go ahead? 
MR. GRONER: The plaintiff, speaking to Guinn, she urged the 
Guinn Company, the plaintiff in this action and the plaintiff did go ahead 
relying on the promise that the defendant made to Togor and the 
assurances: referred to and the plaintiff did go ahead making ready for 


the publication and proceeding to print the publication of the August 1956 


Bounty magazine. 

In doing so, the plaintiff expended approximately $5,000, actually 
more, as we will show this morning, in preparatory work for the print- 
ing and in the beginning stages of the printing after which time, after 
these expenses were incurred, which is to say about August 6th of 1956, 
the plaintiff learned that the defendant refused to go through with the 
promise and with the advancement of moneys and the plaintiff then 
ceased to incur expenses and mitigated damages by the sale of stocks of 
paper which it had bought for this purpose and the plaintiff has not been 
reimbursed and has not been paid in any respect for its expenses. 

THE COURT: All right. Is that it? 

MR. GRONER: That is it. 

THE COURT: The defense. 

MR. BAUMGARTNER: Your Honor, the defendant wishes to move 
for the entry of judgment on the opening statement of the plaintiff based 
upon the fact that the complaint, the pre-trial statement, and the opening 
statement as detailed here by counsel for plaintiff fails to state a claim 
upon which relief can be granted. 

Granting for the sake of argument all the matters stated by him as 
being well pleaded and granting for the sake of argument that there is no 
dispute as to any of those material facts, the plaintiff is not entitled to 
judgment as a matter of law. 

Very briefly, what they say in the complaint, in the pre-trial 
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statement and in the opening statement is this: 

Number one. That Togor was indebted to plaintiff, Quinn Company 
and would not proceed; | 

Number two. Miss Mazza was vitally interested in Togor Publica- 
tions; 

Number three. The defendant, Miss Mazza, ae to loan the 
Togor Company $150, 000 or more by way of a loan for which she would 
get stock; 

Number four. That defendant, Miss Mazza, communicated that to 
the president of the plaintiff, Mr. Guinn; 7 

Number five. That plaintiff, through Mr. Guinn, relying on this 
assurance that she would put more money into the printing company he, 


a creditor of the company, did more printing work for the printing com- 


pany. | 
The reason we move at this time for judgment is that the recovery 
is barred by the Statute of Frauds in that there is nothing in'writing 
signed by the party to the charge that she will pay the debts of the Togor 
Publishing Company. This case has to be governed by New York law-- 

THE COURT: Where was this alleged arrangement entered into? 

MR. BAUMGARTNER: This took place in New York City. 

THE COURT: Is that admitted? | 

MR. GRONER: We admit it and we do agree it must be governed 
by New York law. | 

MR. BAUMGARTNER: The law that governs here is the New York 
law. All the affairs involved here took place in New York. ‘The plaintiff 
corporation had its seat in New York and all its meetings tok place in 
New York and so we are governed by the New York law, not by the District 
of Columbia law because, as Your Honor knows, the defense of the 
Statute of Frauds is substantive and, as Your Honor knows under the 
Tompkins-Erie rule, the law of the situs of a happening governs ina 
matter such as this. This was discussed at some length in| 166 Fed. Supp. 
571 known as Kossick v. United Fruit Company-- 

MR. GRONER: Your Honor, this aspect is not controverted, 
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THE COURT: This is in reference to the law that governs? 
MR. BAUMGARTNER: That is right. 
THE COURT: What is the New York Statute? 
MR. BAUMGARTNER: The New York Statute is quoted in McKinney's 
Consolidated Laws Annotated, Volume 40, under Personal Property Law." 
I gave Your Honor a copy of that. 
THE COURT: I left it inside. Read it to me. 
MR. BAUMGARTNER: You wish me to read it to you, very well. 
“Article II" under "Agreements in Writing; 
Without Consideration; Fraudulent; Factors. 
"Section 31. Agreements required to be in 
writing. 
"Every agreement, promise or undertaking 
is void, unless it or some note or memorandum 
thereof be in writing, and subscribed by the 
party to be charged therewith, or by his lawful 
agent, if such agreement, promise or undertaking; 
"Is a special promise to answer for the debt, 
default or miscarriage of another." 


That is the pertinent part. It is identical in all essential facts and 
the same Statute of Frauds as we have here in the District of Columbia. 
It says: 

"Every agreement, promise or undertaking is void, 

unless it or some note or memorandum thereof be in 

writing, and subscribed by the party to be charged there- 

with, or by his lawful agent, if such agreement, promise 

or undertaking; 

"Is a special promise to answer for the debt, de- 


fault or miscarriage of another." 


10 The complaint says that the defendant here, Miss Mazza, was es- 


pecially promising to answer for the debt of another or of another corpo- 


ration, which was Togor Publishing Company. She conveyed that to 
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Mr. Guinn, the plaintiff, and he acted upon that and there is no allega- 


tion that there was anything signed by the defendant or her agent. There 
is no memorandum, nothing in the record about any memorandum. In 
fact, there is no memorandum. There is no memorandum charging her 
to pay the debt of another. That is the very purpose that tas Statute of 
Frauds was drawn for. | 

This specific matter has twice come up in the New York Court of 
Appeals. In the leading case, which is the case that is quoted every time 
in every single decision all over the country when the problem comes up, 
the facts are so identical to this you would think they were telling the 
story of this same identical situation. It is the case of Richardson Press 
v. Albright at 224 New York 497; 121 Northeast 362 and is the subject 
of an annotation at 8 ALR 1195, a lengthy annotation. That annotation 
was supplemented twice and has been superseded by a new one much more 
recently but the fact of the matter was that, in the Richardson case, al- 
most the identically same situation arose. 

The New York Court of Appeals, Judge Pound-- 

THE COURT: Wherein was the Richardson case different factually ? 
You said "almost the identical situation." 

MR. BAUMGARTNER: I will get to that right away. In the Richard- 
son case, the man who was charged with the thing had written a letter to 
them ee You go ahead with the printing and we will see that you get 
funds for it," and he was both principal stockholder and took over the 
operation of the corporation and Judge Pound says that that letter could 
be interpreted in either way, it was not him being charged personally to 
pay for those debts and, therefore, they could not recover because they 
were attempting, on an oral understanding, to hold him for the debt of 
another. | 

There was one document in writing in that case but there was a 
subsequent hearing where he repeated this orally on which they subse- 
quently sued. 

We have nothing in writing whatsoever in this case. It was an 
identical situation. They were publishing a magazine. In that case, the 
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principal stockholder and almost exclusive stockholder of the corporation 
promised, "You go ahead and I will personally assure you we will pay 
the obligation.” 

THE COURT: Was that Judge Cuthbert Pound? 

MR. BAUMGARTNER: Yes, Your Honor. 

THE COURT: Was he sitting there at that time? 

MR. BAUMGARTNER: In 1918, yes. 

THE COURT: But if I write a letter and the letter is ambiguous 
and I later remove the ambiguity by my action, then I would conclude the 


action taken by me would explain the letter. 
MR. BAUMGARTNER: Let me read you the controlling paragraph: 
‘When the primary debt continues to exist, the promise 
of another to pay the debt may be original or it may not be, but 
it is regarded as original only when the party sought to be 
charged clearly becomes, within the intention of the parties, a 
principal debtor primarily liable. If we pick a few phrases from 
the context, we may draw the conclusion that defendant intended 
to assume such a relation to plaintiff, but on all the evidence we 
find but one principal primary debtor and that is Oceanic Pub- 
lishing Company.''-- 
here it is Togor Publishing Company. -- "The ancient purpose of 
the Statute of Frauds was to require satisfactory evidence of 
a promise to answer for the debt of another person and its 
efficacy should not be wasted by unsubstantial ve rbal dis- 
tinctions." 
THE COURT: I know, but Iam merely curious. You said in that 
case the factual picture was this: That this man Albright, presumably, 
wrote a letter which letter was ambiguous in character from which the 


other side, the Oceanic Publishing Company, concluded it was a promise 


on his part to pay the debt of another. 

MR. BAUMGARTNER: Yes, sir. 

THE COURT: So the Court held that the letter was ambiguous; it 
was not clear what its intent and purpose was and so, therefore, they 
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concluded that it was not a memorandum within the purposes of the 
statute. 

MR. BAUMGARTNER: That is correct. 

THE COURT: However, you did say this: That there was one 
qualifying circumstance in this case in that subsequent to the letter being 
written, there was an act on his part--at least I drew that conclusion-- 
to lend a qualification to the letter. In other words, that you could 


construe the subsequent act in reference to the letter to mean that "If 
you have any misunderstanding about the letter by virtue of what Iam 
doing now, let that misunderstanding be dissipated because I will do it" 
and on that basis I concluded the Court was not talking much sense. 
MR. BAUMGARTNER: Let me get to the paragraph where they 
discuss that and they say: 
‘The parties met on March 4, and Aberle, plainttr s 


representative, testifies as follows: 

"T met Mr. Albright on that morning, and Mr. Albright 
stated to me in substance--at least he said directly, I am 
now in charge of the Oceanic Publishing Company. I will run 
it hereafter, Mr. Vandergrift has withdrawn.’ He inquired 
about the size of the account and I had a statement with me, which 
I showed him. The exact figure I haven't here now." | 


THE COURT: ‘You do not have to go any further because that does 
not throw any light on it. He said "He advised me" in substance or at 
least I think he did such-and-such and, by virtue of what you are reading, 
the man intended to do no such thing. | 

MR. BAUMGARTNER: That is exactly the point. That is the first 
case. That is the leading case. 

THE COURT: Why do you want to give me another one if that is 
the leading case? ! 

MR. BAUMGARTNER: Because there is another case which has 
almost the identical situation involving the old Literary Digest, The 
Review of Reviews, and that case is Bulkley v. Shaw, 289 N. Y. 133. 
That is a long case which quotes almost entirely the Richardson case. 


THE COURT: May I have the statute, please. 
(The document was handed the Court. ) 

THE COURT: All right, thank you. How about this, Mr. Groner? 
How do you get around the Statute of Frauds? 

MR. GRONER: It is not necessary to get around it, Your Honor.... 

THE COURT: How do you get over it, then? 

MR. GRONER: It isn't even there. We have alleged an oral 
promise to the debtor. The Statute of Frauds does not say anything 
about that. 

THE COURT: Wait a minute. An oral promise to the debtor-- 

MR. GRONER: To Togor. 

THE COURT: I know, but I am taking the language which you have 
given me, "'an oral promise to the debtor.'' Whose debtor? 

MR. GRONER: The debtor. 

THE COURT: No, a debtor doesn't standalone. There must be a 
relationship to a creditor. 

MR. GRONER: A debtor of some other creditor, a promisor, any 
other debtor. 

THE COURT: Let's not get into the question of semantics. When 
you talk about a debtor, there must be hiding in the wings some place a 
creditor. 

MR. GRONER: Yes, Sir. 

THE COURT: So, therefore, if you are talking about a promise to 
a debtor, that promise is either of a character entirely different from 
the status of the individual who is being promised something, the promisee, 
but if you are promising something to a debtor, the creditor must be there 
somewhere and I want a little development thrown on this film to find out 

who is who and what is what. 

MR. GRONER: Yes, Your Honor. A Statute of Frauds situation 
necessarily implies a creditor and a debtor. 

THE COURT: That is right. 

MR. GRONER: And under this second subsection, which is what 


Mr. Baumgartner has been referring to, it concerns also a third party who 
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is a promisor to furnish funds or pay money. | 

THE COURT: Then how do you distinguish Miss Mazza's situation? 
Isn't she a promisor? 

MR. GRONER: She is the promisor. 

THE COURT: She promised to pay immediately $50, 000 and $34, 000 
for six months to the Guinn Publishing Company, for what purpose? 

MR. GRONER: For the benefit, among others, of the Guinn Com- 
pany, the plaintiff here. 

THE COURT: For the benefit of Guinn Company, the plant in 
what sense ? 

MR. GRONER: In the sense that makes it a third party beneficiary 
of her contract with Togor. 

THE COURT: Well now here: Why would she agree to do such a 
thing, if she agreed to do it? It was the publication of a magazine, 
wasn't it? | 

MR. GRONER: Yes. 

THE COURT: And the magazine was owned by the Togor Corpora- 

tion, is that right? 

MR. GRONER: Yes. 

THE COURT: And Guinn wanted no part or any part of Togor be- 
cause Togor owed him money. 

MR. GRONER: Right. 

THE COURT: And so Miss Mazza comes into the picture and says, 
"If you will go ahead with this business, I will give you $50,000 immediately 
and $34, 000 for six months." | 

MR. GRONER: That isn't what she said. She didn't say that. She 
said, "I promise to pay to Togor $150, 000 in the installments we have 
specified" and that promise, which is to the debtor is within the Statute 
of Frauds situation. 

THE COURT: How does that help the creditor? She didn't promise 
the creditor anything. She tellsthe creditor, "I promise the debtor." 

MR. GRONER: If she had promised the creditor, there would be 


a question under the Statute of Frauds and that question Mr. Baumgartner 
has dealt with. 
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THE COURT: What is the question, of a legal character, that 
brings in the creditor where he can sue her? 

MR. GRONER: The creditor is a third party beneficiary of her 
promise to the debtor. 

THE COURT: Then again under the New York law, we have the 
case of Lawrence v. Fox. 

MR. GRONER: Right. We have a number of others, four-- 

THE COURT: Let me hear the other side on that. How do you 
distinguish that situation? 

MR. GRONER: I may, if the Court would like, cite cases which 
hold that a promise to a debtor is not within this portion of the Statute 
of Frauds under the New York law. 

THE COURT: That is what I want to know. I could conceive of 
thousands of promises to debtors that are not within the Statute of Frauds 
insofar as they might possibly be a promise to pay the debt of another. 

MR. GRONER: A promise to pay the debt of another under New 
York law can be made only by a promise to the creditor. You can't 
promise the debtor to pay his debt and say it is a promise to pay the debt 
of another. It isn't another. Itis the promisee. He isn't another when 
you promise him. 

THE COURT: Well, I will tell you by the time you get through 
with this if that is the theory of the case and by the time I get through 
with it and by the time the Court of Appeals gets through with it, you 
will want to know who printed what. 

MR. GRONER: That is the theory of the case; first, that the 
Statute of Frauds does not apply and I think this is amply demonstrated 
by New York law. 

THE COURT: All right. Let me hear what the other side has to 

say about that. Counsel makes a distinction. 

MR. BAUMGARTNER: Your Honor, the point is that his complaint, 
his pre-trial statement and opening statement all say that she expressed 
this promise directly to the plaintiff corporation, through its president, 


and that acting upon that and relying upon that it performed the work. 
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Either he did the work relying upon that promise or he did it just as a 
complete fool with no basis whatsoever for having done it, if you get 
what I mean. In all their pleadings, they say that, acting upon this as- 
surance that she was going to put the money into the corporation, he 
went ahead and did some more work for Togor. | 

MR. GRONER: She expressed to him she had made a promise to 
Togor; the promise went to Togor. 

THE COURT: The pre-trial statement says: 

"On or about July 2 and 3, 1956, the defendant | 

orally agreed to lend Togor the sum of $150,000, of | 

which $40,000 was to be advanced on or about July 9, | 

1956 and $34,000 was to be paid on the first day of 

each month thereafter until the total sum was reached! 

At about the same time, defendant orally communicated 

this promise to plaintiff, assured plaintiff it could rely 

on that promise and on the promised funds"-- | 


MR. BAUMGARTNER: That is precisely it. 
THE COURT: (Continuing) 
"and urged plaintiff accordingly to go ahead with the | 
work of preparing to print and of printing the August » 
1956 issue of ‘Bounty’ in reliance thereon. Plaintiff | 
did rely on the said promise, statements and eee 


by defendant." : 


MR. BAUMGARTNER: The four cases in New York that he is 
talking about, the promise was made to the debtor corporation and the 
creditor, Mr. Guinn, in this situation knew nothing about it at that time. 
That is what makes those cases different. He went ahead and did the 
work and then later on found out about it, that that person had some 
interest in it. Here this man knew about it and did this work. In his 
own pleadings, he said he did it based on that assurance and that is 
the distinction between those cases. We don't get to that rule here. We 
are in the first principle, the principal principle. 
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MR. GRONER: That is not the case. There is no requirement 
and common sense will not indicate there hardly could be any that the 


creditor must not know of the promise and must not rely on it. The ques- 
tion of the Statute of Frauds doesnot say.anything about.that. The. Statute 
of Frauds says a promise and the, cases Say it means a promise to the creditor. 


THE COURT: That is what this pre-trial statement says. 
MR. GRONER: No, sir, it does not, if the Court please. 
THE COURT: Let me see it again. I am going by the pre-trial 
statement. 
MR. GRONER: Yes. She made a promise-- 
THE COURT: Here is what the pre-trail statement says: 
"Defendant for some time prior and subsequent 
to July 3, 1956 was closely connected with and 
involved and interested in Togor's activities and 
success and was a member of its Board of Directors, 
and had advanced and loaned moneys in furtherance 
of its activities. Upon plaintiff's refusal to 
proceed, and with full awareness of the reason why 
plaintiff refused, defendant on or about July 2 and 
3, 1956, orally agreed to lend Togor the sum of 
$150,000, of which $40,000 was to be advanced on 
or about July 9, 1956"-- 
you said $50, 000 so that is a mistake-- 
"and $34,000 was to be paid on. the first day of each 
month thereafter until the total sum was reached." 
MR. GRONER: That says she promised and the next sentence said 
22 she communicated the same promise at the same time to the 
plaintiff. It is a second act. 
THE COURT: (Reading:) 
"At about the same time, defendant orally 
communicated this promise to plaintiff'-- 
MR. GRONER: She hadn't done that as a result of the previous 


sentence. 
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THE COURT: (Continuing) 


"assured plaintiff it could rely on that promise : 
and on the promised funds, and urged plaintiff | 
accordingly to go ahead with the work of preparing 
to print and of printing the August 1956 issue of | 
‘Bounty’ in reliance thereon. Plaintiff did rely on 


the said promise, statements and assurance by 
defendant, and made certain purchases and per- | 


formed certain services necessary for the work"’ 
and so forth. | 
MR. GRONER: That is the promise she made to Togor. 
THE COURT: I will grant the motion. I think it is within the 
Statute of Frauds in New York. 
MR. GRONER: Does Yair Honor not want to hear the cases I have? 
THE COURT: No--I will hear the cases you have, but the distinc- 
tion to be made is between what you said the situation was and the 
promise made to Togor, the promise made by the defendant. Your pre- 
trial statement specifically says he went forward on the assurance 
of the promise made-- 
MR. GRONER: To Togor. That is who the promise was made to. 
THE COURT: I do not agree with you. I think the Statute of Frauds 
is clearly involved. Dismissed. Thank you. 
(Thereupon, the hearing was concluded. } 


CERTIFICATE OF OFFICIAL COURT REPORTER 
I, Jeanette Rawls, one of the official court reporters of the United 
States District Court for the District of Columbia, hereby certify that I 
reported in stenotypy the proceedings had in The Guinn Company, Inc., 
v. Olga M. Mazza, Civil No. 1299-57, on February 20, 1961, and that 
the foregoing 23 pages constitute the official transcript of said proceedings. 


/s/ Jeanette Rawls 
Official Court Reporter 


| Filed March 15, 1961] 
FINAL ORDER AND JUDGMENT 
This cause came on for trial before the court on the 20th day of 
February, 1961, whereupon, at the conclusion of the plaintiff's opening 
statement and upon consideration of the pleadings, the pretrial statements, 


and the oral argument of counsel for the parties, the defendant moved for 


entry of judgment. 

Since plaintiff is not a party to the promise allegedly made by the 
defendant to Togar Publishing Co., there are only two theories upon 
which he can recover. The first is that the afore-mentioned promise 
is one to answer for the debt or default of another. The second is that 
it was a contract made for the benefit of a third party, namely the plain- 
tiff. Regarding the first theory, the plaintiff cannot recover as this trans- 
action was oral and thus violative of The Statute of Frauds; and as to the 
second theory, the plaintiff is, at best, merely an incidental beneficiary 
which is not enough to allow him a recovery. Therefore it is by the 
Court this 15th day of March, 1961, 

ADJUDGED, ORDERED, and DECREED that the defendant's motion 
be and the same is hereby granted and the cause be and the same is hereby 
dismissed, and it is further 

ORDERED that judgment be and is hereby entered for defendant. 

/s/ Matthew F. McGuire 


See Also: JUDGE 


Seaver v. Ransom (N.Y. 1918) 224 N.Y. 233 
Bulkley v. Shaw (N.Y. 1942) 44 N.E. 2nd 398, 289 N.Y. 133 
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NOTICE OF APPEAL : 

Notice is hereby given this 14th day of April, 1961, that plaintiff 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 15th day of 
March, 1961 in favor of defendant against said plaintiff. | 
| 


/s/ SAMUEL B. GRONER | 
Attorney for Plaintiff | 


Defendant's attorney: 
J. Hampton Baumgartner, Esq. 
Tower Building 
Washington 5, D. C. 
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(i) 


QUESTIONS PRESENTED 


| 
I | 
Where an individual orally promises a corporation to 
lend money to that corporation and assures and guarantees 
a creditor of the corporation that it can rely on that prom- 
ise, and the creditor does rely thereon to its detriment, is 
the oral promise enforceable by the creditor under New | 


York law or is it violative of the Statute of Frauds as a 


promise to answer for the debt of another which is void | 
| 
unless signed by the party to be charged. 


1 | 


In the above situation where there was no promise to 
pay the money directly to the creditor, is not the creditor 
precluded from a recovery under the New York third party 
beneficiary rule because it is merely an incidental third 


party beneficiary. 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF THE ARGUMENT 
ARGUMENT: 


I, Given the Facts as Presented by Appellant in its 
Complaint, Pretrial Statement, and Opening 
Statement, the Trial Court Correctly Decided 
That Judgment Should be Entered for the Appellee 
Because Recovery is Barred by the New York 
Statute of Frauds in that the Representation by the 
Appellee was a Special Promise to Answer for the 
Debt, Default, or Miscarriage of Another Person 
And was Void Because There was Nothing in 
Writing Signed by the Party to be Charged 


. The Distinction that the Appellant Attempts to 
Make, Namely, that this Promise was Made to the 
Debtor and Not to the Company which was the 
Creditor and Hence is Outside of the Statute of 
Frauds is Not in Accordance with the Facts or the 
Law . : : . . 


. If Appellant be Considered to be a Third Party 
Beneficiary of Appellee's Promise to the Debtor, 
It is at Best an Incidental Third Party Beneficiary 
And Not Entitled to Recover Under that Rule in 
New York : 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16, 408 


THE GUINN COMPANY, INC., 
Appellant, 
v. ! 


OLGA M. MAZZA, : 
Appellee. 


Appeal from a Final Order and Judgment of the 
United States District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


The statement of the case presented by the appellant, although cor- 


rect in part, is not completely accurate and omits certain material facts. 
For that reason, the appellee wishes to correct certain inaccuracies and 
supply certain omissions. | 


In its complaint (J.A.5), the appellant company, plaintiff below, 
alleged that it had performed certain work for Togor which was heavily 
| 
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indebted to it and that it had refused to extend any further credit to Togor 
unless payment was received or acceptable assurances thereof made (para- 
graphs 4,5, and 6). It next alleges that after appellant refused to proceed, 
appellee , defendant below, agreed to lend Togor certain money and com- 
municated or expressed this to the appellant company , assured it that it 
could rely thereon, and urged it to go ahead with the work and to rely on 
appellee's promise and on the payment of the money to be advanced by appel- 
lee to Togor. It further says that as a direct result of appellee's promises 
and assurances, and in full reliance thereon, appellant proceeded with the 
job and did certain work before it learned that the appellee would not make 
any more advances of money to Togor (paragraphs 8, 9 and 10). 


In its pretrial statement, appellee repeated essentially the same 


allegations (J.A. 10). It should be pointed out that appellant states at the 


beginning of its pretrial statement: 


"This case was brought to enforce a promise made 
by defendant to plaintiff to guarantee the price of cer- 
tain printing work by plaintiff for a corporation known 
as Togor Publications, Inc., which promise was relied 
on by plaintiff for the making of certain expenditures 
and the performance of certain work necessarily in- 
volved in preparation for and execution of this printing 
to the extent of an outlay of approximately $5 ,000 00." 
(Emphasis added.) 


It is worthy of note that the appellee added the following: 


"Upon plaintiff's refusal to proceed, and with full 
awareness of why plaintiff refused, defendant on or 
about July 2 and 3, 1956 orally agreed to lend Togor 
the sum of $150,000.00, * * * * At about the same 
time , defendant orally communicated this promise to 
plaintiff, assured plaintiff it could rely on that prom- 
ise and on the promised funds, and urged plaintiff ac- 
cordingly to go ahead with the work * * * * Plaintiff 
did rely on the said promise, statements and assur- 
ance by defendant, * * * * (Emphasis added.) 


When the case was called for trial before Judge McGuire in the 
District Court, the opening statement of counsel for the appellant was 
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essentially the same as in its pretrial statement and complaint. Its counsel 


"MR, GRONER: * * * He did that and it was he 
(Tobias) to whom she (Miss Mazza) made this promise 
and at the same time the defendant assured the plain- 
tiff -- this is to the plaintiff by its president, Mr, Guinn +- 
and assured the plaintiff that the plaintiff could rely on 
that promise and on the money promise and urged him to 
go ahead and the plaintiff did go ahead with the printing | 
of the August 1956 issue of the magazine Bounty on re- 
liance of the defendant's promise to pay." 

"** * The plaintiff, speaking to Guinn, she urged 
the Guinn Company, the plaintiff in this action andthe | 
plaintiff did go ahead relying on the promise that the 
defendant made to Togor and the assurances referred to) 
and the plaintiff did go ahead making ready for the pub- | 
lication and proceeding to print the publication * * * *" 
(J.A. 13 and 14). 


Immediately after appellant's opening statement, appellee moved 
for the entry of judgment on the ground that the action is barred by the 
Statute of Frauds of the State of New York in that there is nothing in writing 
signed by the party to be charged that she will pay the debts of Togor (J.A. 14). 
It was admitted by both parties that the law that governs this case is the 
law of the State of New York because all of the occurrences took place in 
that state (J.A. 15). During the argument the court had submitted to it the 
law of the State of New York and the leading and controlling cases inter- 
preting that law. The Court then gave counsel for appellant every opportunity 
to show why the New York Statute of Frauds did nat apply, and counsel at- 
tempted to show that appellant was a third party beneficiary and fit within 
an exception to the Statute of Frauds under the New York law. After a full 
discussion of this matter, the trial court was of the opinion that the two 
leading cases in New York were precisely the same on the fact and that 
the New York Statute of Frauds did govern and accordingly announced it 


would dismiss the case and enter judgment for the appellee. 


Thereafter the Court prepared its own findings, conclusions, and 
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order (J.A. 26) entering judgmert for the defendant. The court succinctly 


stated that: 


"Since plaintiff is not a party to the promise 
allegedly made by the defendant to Togor Publishing 
Co., there are only two theories upon which he can 
recover. The first is that the afore-mentioned prom- 
ise is one to answer for the debt or default of another. 
The second is that it was a contract made for the bene- 
fit of a third party, namely the plaintiff. Regarding the 
first theory, the plaintiff cannot recover as this trans- 
action was oral and thus violative of The Statute of 
Frauds; and as to the second theory, the plaintiff is, at 
best, merely an incidental beneficiary which is not 
enough to allow him a recovery ETS 


SUMMARY OF ARGUMENT 


On the facts as presented by the appellant in its complaint, pretrial 
statement, and opening statement, the court correctly directed the entry of 
judgment for the appellee based on the defense of the Statutue of Frauds. 

The case is governed by the law of the State of New York since the events 

all took place there. Under the New York Statute of Frauds, a promise or 
undertaking or agreement to become answerable for the debt, default, or 
miscarriage of another is void and unenforceable unless put in writing and 
signed by the party to be charged. In this case, the facts fit precisely within 
that statute and the trial court correctly so held. Two cases, decided unani- 
mously by the New York Court of Appeals, which had exactly the same factual 
situation as presented here held that the Statute of Frauds bars such an action. 
Many other New York cases likewise have so ruled. The true test is that if 
as between the parties the new promisor is bound to pay the debt, then the 
debt is his own and not within the Statute, but that if as between them the 
original debtor is still liable, the undertaking of the new promisor to answer 
for the debt is barred by the Statute of Frauds unless put in writing. In this 
case, on the facts presented by the appellant taken in the light most favor- 
able to it, Togor Company was still liable for the work to be done by the 
appellant and appellee was simply a guarantor undertaking to answer for 
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that debt. It has not been and cannot be alleged that the new consideration, 
namely, the additional printing work, was to promote some personal object 

or advantage of the promisor, the appellee. Furthermore, there is no allega- 

tion that this work was billed to appellee. At most, the benefit to her was to 

be indirect and her promise to pay the debt of the corporation is collateral 

in form. Under these circumstances, the action is barred by the New York 

Statute of Frauds. | 


Appellant attempts to put itself outside the Statute of Frauds by draw- 
ing a distinction that does not exist either in the facts presented by it or in 
the law. The distinction appellant attempts to make is that the promise of 
appellee was made only to the debtor, Togor, and not to the creditor, the 
appellant. This is not what it states in the facts it presents. Appellant re- 
cites that a promise was made to it, it was assured it could rely upon this 
as a guarantee, and it acted upon this promise. Hence, any exception that 
exists in the New York law cannot be availed of by the appellant in these cir- 
cumstances. The appellant apparently argues that there is some magic in 
the use of the word "promise," and since in two of its pleadings it does not 
entitle this assurance, guarantee, and reliance as a promise while it does 
use this term in the third that therefore it is under an exception. In all of its 
pleadings and opening statement the appellant recites all of the essential ele- 
ments of a promise as having been conveyed to it by the appellee. . In fact, 
in one of its pleadings, appellant twice calls this assurance a "promise." 

All of the services performed by the appellant were performed for Togor. 
The appellee is alleged at most to be a guarantor and not the direct debtor. 
Appellee was, according to the factsa third party who agreed to advance 
certain funds to the original debtor. Such an agreement is void unless there 
is something in writing signed by the party to be charged. No such document 
could be pointed to by the appellant and hence the action must be dismissed 
as barred by the Statute of Frauds. 


The appellant cannot avail itself of the principle of the a party 


beneficiary because at best it was an incidental third party beneficiary. Only 
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donee third party beneficiaries and the creditor beneficiaries can recover 


under this principle. Togor and appellee did not agree that appellee should 


pay any money direct to appellant. Hence it was not a creditor beneficiary. 
Nor could it be considered a donee beneficiary such as a relative, citizen 

of a municipal corporation, member of a labor union, or the like. The only 
type of beneficiary that the appellant could possibly be is an incidental bene- 
ficiary and such party has no right to sue. Furthermore, the action being 
parred by the Statute of Frauds is barred for all purposes and the rule of 
the third party beneficiary does not even come into existence. 


ARGUMENT 


I 


GIVEN THE FACTS AS PRESENTED BY APPELLANT IN ITS 
COMPLAINT, PRETRIAL STATEMENT, AND OPENING STATE- 
MENT, THE TRIAL COURT CORRECTLY DECIDED THAT 
JUDGMENT SHOULD BE ENTERED FOR THE APPELLEE 
BECAUSE RECOVERY IS BARRED BY THE NEW YORK STATUTE 
OF FRAUDS IN THAT THE REPRESENTATION BY THE APPELLEE 
WAS A SPECIAL PROMISE TO ANSWER FOR THE DEBT, DEFAULT, 
OR MISCARRIAGE OF ANOTHER PERSON AND WAS VOID BECAUSE 
eee NOTHING IN WRITING SIGNED BY THE PARTY TO BE 


Taking the facts as presented by the plaintiff-appellant , the trial 
court correctly decided that those facts do nat permit a recovery under any 
circumstances from the defendant-appellee because the action is barred 
by the New York Statute of Frauds. The highest appellate court of the State 
of New York has so held in Richardson Press v- Albright, 224 N.Y. 497, 
121 N.E. 362, 8 A.L.R, 1195 (1918) and in Bulkley v. Shaw, 289 N.Y. 133, 
44 N.E. 2d 398 (1942). The remarkable coincidence is that the facts recited 
in those two cases are almost precisely identical with the facts as recited 
by plaintiff in its pleadings here, so that by the mere substitution of the 
words "Guinn Company," "Mazza," and "Togor" the instant case and 
Bulkley become practically indistinguishable. 


For the purposes of making a motion for a judgment on the plaintiff's 
opening statement, the defendant must concede all the facts well pleaded by 
the defendant. This rule is well established in this jurisdiction. Best v. 
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District of Columbia, 291 U.S. 411, 78 L. Ed. 882, 54 S.Ct. 487 (1934) ; 
reversing 62 App. D.C. 271, 66 F.2d 797. It is therefore worthy of only 
passing note that the appellee in her verified answer (J.A. 6) denied that 
she had ever made any promise to anyone in this matter, However, for the 
sake of the motion that was made below and for the appeal before this court, 
the facts well pleaded by the plaintiff must be taken as true and admitted. 


The parties agreed at the opening of the trial by an oral stipulation 
that the law that governs this matter is the law of the State of New York 
(J.A. 15). uy, The complaint correctly recites that the appellee is a resident 
of the District of Columbia. The reason that suit was brought here apparent - 
ly is because this is the only jurisdiction in which appellee was amenable to 
service of process. The reason that the New York law governs all questions 
of substantive law is that the appellant's pleadings recite that the two cor- 
porations were doing business in the State of New York and the alleged prom- 
ise of the appellee was made in New York City at a meeting of appellee with 
the officers of Togor and the president of the appellant. Since the decision 
by the United States Supreme Court in Erie Railroad Co. v. Tompkins, 304 
U.S. 64, 82 L.Ed. 1188, 58 S.Ct. 817, 114 A.L.R, 1487 (1938), there has been 
no dispute that in a Federal District Court the substantive law to be applied 
is the law of the state in which the matter took place. It is equally clear 
that the applicability of the Statute of Frauds is a substantive matter. Kos- 
sick v. United Fruit Co., 166 F. Supp. 571 (S.D.N.Y. 1958), affirmed 275 
F.2d 500 (2 C.C.A. 1960), reversed on other ground 365 U.S. 731, 6 L.Ed. 
2d 56, 81 S.Ct. 886 (1961). ! 


The facts in the case of Richardson Press v. Albright , supra,are ° 


Fy CER CT ee eae Le 

¥ The appellant correctly states and sets forth the New York Statute of Frauds, 
which is applicable to this case, at page 3 of its brief. Essentially the same Statute 
of Frauds exists in the District of Columbia as is involved here. See Title 12, 
Section 302 of the D. C. Code, 1951 Ed.; Act of March 3, 1901, 31 Stat. 1367; 
Mathews v. Libbey Bros., 42 App. D.C. 272 (1914); Smith v. LoCastro, Mun. App. 
D.C., 184 A. 2d 486 (1957), and Alvin Epstein Advertising v. Helfer, Mun. App. D.C., 
138 A. 2d 925 (1958). 
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remarkably similar to those here. These facts are set out in 224 N.Y. be- 
ginning at 499. Plaintiff, a printer, sued for the balance of about $4,000 
due for materials furnished to a publishing company , and the case was dis- 
missed at the close of plaintiff's evidence. Defendant was a major stock- 
holder in the Oceanic Publishing Company, which was getting out a maga- 
zine. Plaintiff wrote the defendant about the large balance due it, and the 
defendant replied in a letter that he was not operating the publishing com- 
pany. He made no promise to pay the back debts, but did give a per sonal 
assurance that he would furnish the publishing company money to pay for 
future issues. Several days later he told the representative of the supplier 
that he would further agree to pay sufficient funds into Oceanic for each 
issue before it was sent out, but he did not put this in writing. Judge Pound, 
speaking for the entire New York Court of Appeals, found that the "tenor 
of the entire transaction was that defendant purposed to help out the Oceanic 
Publishing Company and verbally promised to pay its debts.” Since the 
printing company continued to look to the Oceanic Company , the defendant 
did not become a principal debtor and the promise was not sufficient to 
take the case out of the Statute of Frauds. The Court said at page 50, "The 
elements of beneficial interest and new consideration must be present to 
take the case out of the statute, * **" and continued at 502, 
"When the primary debt continues to exist , the 

promise of another to pay the debt may be original or 

it may not be, but it is regarded as original only when 

the party sought to be charged clearly becomes, within 

the intention of the parties, a principal debtor primarily 

liable. If we pick a few phrases from the context, we 

may draw the conclusion that defendant intended to as- 

sume such a relation to plaintiff, but on all the evidence 


we find but one principal primary debtor and that is 
Oceanic Publishing Company * * * *" 


Again, in Bulkley v. Shaw, supra, the facts are almost precisely 
identical with those in this case. There the New York Court of Appeals, 


also by a2 unanimous court, likewise affirmed the granting of the motion to 
dismiss on the grounds that the alleged agreement was void under the Statute 
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of Frauds. The facts set out in 289 N.Y. beginning at 135 were that de- 
fendants owned substantially all of the stock of the Review of Reviews Cor- 
poration and plaintiffs were the suppliers of paper for their magazines. 

One of the magazines that the Review Corporation took over and attempted 
to publish was "The Literary Digest." Defendants told plaintiffs that they 
would put up sufficient funds with the Review Corporation to enable it to 
purchase all needed paper. In other words, that defendants would advance 
to Review sufficient money to pay for the paper. The plaintiffs claimed that 
they relied on this promise, extended the credit , and supplied the paper, but 


the Review Corporation did not pay. 


The Court of Appeals held at page 136 that the action was barred by 
the Statute of Frauds because the facts "show quite clearly that the defend- 
ants never promised to pay Bulkley any sum. Their promise was to put 
Review in funds to meet its obligations." The Court held that the promise 
made orally was not enforceable under the Statute of Frauds because it was 
a special promise to answer for the debt, default, or miscarriage of another 
person. In explaining the difference between an original and a collateral 
promise, the New York Court of Appeals at page 138 quotes from Professor 
Williston: | 


| 
" The true test Of the validity of a new oral promise 
should be: Is the new promisor a surety ?' (Id.§ 475.) If, 
as between the promisor and the original debtor, the prom- 
isor is bound to pay, the debt is his own and not within the 
statute. 'Contrariwise if as between them the original | 
debtor still ought to pay, the debt Cannot be the promisor's 
own and he is undertaking to answer for the debt of another.’ " 


In conclusion, the New York Court of Appeals answered a contention 
that the performance by the plaintiff was good consideration and should take 


the case out of the Statute of Frauds saying (page 139): 
"1A mere refusal to perform an oral agreement | 

within the Statute, however, is not such fraud as will just- 
ify a court in disregarding the statute, even though it re- 
sult in hardship to the plaintiff.’ (2 Williston on Contracts 
[1936], 8533-A.) That argument was equally applicable in 
the Richardson Press and Witschard cases (supra) and in- 
deed, in any case where the promisee has performed." 
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The rule in the Richardson Press and Bulkley cases, in the opinion 
of the appellee, is completely dispositive of this matter. The trial court 
likewise so found and referred to the Bulkley case as authority for its find- 
ing (J.A. 26). These two cases have been widely quoted and are almost uni- 
versally cited as the authority for the proposition that an oral promise to 
answer for the debt of another is within the Statute of Frauds and accordingly 


any action thereon is barred. 


Kossick v. United Fruit Co., cited supra, is a recent New York case 
in which the trial judge relied heavily upon the Richardson Press and Bulkley 
cases. The Court dismissed the amended complaint of a steward for the de- 
fendant ship company who brought an action after an agent of the ship com- 
pany orally promised that if the steward suffered any damage upon entering 


a marine hospital and discharging his own personal physician, the ship owner 


2 
would assume all responsibility for any improper treatment. — 


Amongst other New York cases which have held to the same effect as 
Richardson Press and Bulkley, supra, are Vola v. C. P. Whitney Company, 
105 N.Y.S.2d 58 (1951), holding that the agreement of an individual to pay the 
debts of a corporation war an agreement to answer for the debt, default, or 
miscarriage of another person and was void in the absence of a written 
memorandum thereof subscribed to by the guarantor; Builders Millwork Co. 
v. Nicolaysen, 282 App. Div. 765, 122 N.Y.S.2d 841 (1953), holding that a 
property owner's promise to see that parties suing to foreclose a mechanics' 
lien on property were paid was void where the undisputed evidence showed 
that the agreement was to answer for the contractor's debt to a subcontract- 
or; Zweighaft v. Lang, 194 Misc. 370, 87 N.Y.S.2d 67 (1949) , holding that a 


promise to answer for the debt, default, or miscarriage of another comes 


2/ The Kossick case was reversed on April 17, 1961, by the United States Supreme 


Court in 365 U.S. 731, 6 L. Ed. 2d 56, 81 S. Ct. 886, when the court held that general 
maritime law and not the Jaw of the State of New York applied to this agreement. In 
so doing, the court took cognizance of the application of the Statute of Frauds to such 
a situation if the law of the State of New York had applied (6 L. Ed. at 60), but re- 
instated the cause of action because it found that this principie does not exist in 
general maritime law, which the Court decided should govern this action. 
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within subdivision 2 of the Statute of Frauds without regard to the time when 
the promise is made; Kahn v. Naitove, 171 Misc. 504, 12 N.Y.S.2d 144 (1939), 
holding that the fact that the promisor is a stockholder in the corporation 
which may benefit by the agreement to answer for the liability of a third 
person is only an indirect benefit not sufficient to take the case out of the 
Statute of Frauds; and, Union Properties v. Bogdanoff, 250 App. Div. 282, 
294 N.Y.S. 151 (1937), holding that an oral agreement of the president of a 
corporation to assume payment of the balance of the corporation's indebt- 
edness to a third person was unenforceable under the Statute of Frauds. 


In discussing this subject, Professor Jaeger, in his third edition of 
Williston, says: 


"Ordinarily, there is no individual liability on the part 
of a stockholder for the debts of a corporation. His prom- 
ise to pay such a debt is in a strict sense the promise to 
answer for the debt of another; and such a promise, if oral, 
is unenforceable under the Statute of Frauds. 


"The Corporation is in law a separate and distinct entity 
from those who compose it; hence, the mere fact, without 
more, that the promisor is a stockholder in a corporation 
which is the original debtor does not change the rule which 
requires a promise to answer for the debt or default of | 
another to be in writing. | 

| 

"In other words, where the oral promise of a stock- 
holder to pay the debt of a corporation is collateral in | 
form and effect , and the consideration, therefore, is not | 
to secure or promote some personal object or advantage 
of the promisor, as distinguished from the indirect bene- 
fit to him from the mere fact of his being a stockholder | 
of the corporation, the promise is within the statute.” | 
3 Jaeger's Williston on Contracts (3rd Edition 1960) 471 
et seq., Chap. 16, $461 A. | 


The text writers are in general agreement on this subject. For 
| 


instance, American Jurisprudence has the following comment on this point: 
"However, promises of stockholders to pay for goods 
or services furnished the corporation have been held to be 
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‘unenforceable under the statute where made orally, on 
the theory that credit was extended to the corporation 
and that the interest of the promisor as a stockholder in 
having goods delivered to and services rendered for the 
corporation was not such that it could be said that his 
oral undertaking to pay for such services and materials 
was without the statute as one primarily for his own 
benefit.” 49 Am.Jur. 461, Statute of Frauds, §114. 


See also 37 C.J.S. 547, Statute of Frauds, §31(d) and 
8 A.L.R. 1198,S.52 A.L.R. 787, 67 A.L.R. 506, and 35 
A.L.R, 2d 906, 922. 


nag 


THE DISTINCTION THAT THE APPELLANT ATTEMPTS TO 
MAKE, NAMELY, THAT THIS PROMISE WAS MADE TO THE 
DEBTOR AND NOT TO THE COMPANY WHICH WAS THE CREDITOR 
AND HENCE IS OUTSIDE OF THE STATUTE OF FRAUDS IS NOT 
IN ACCORDANCE WITH THE FACTS OR THE LAW 


Appellant intimates throughout its brief that the Statute of Frauds 
would bar this action if it were not that these facts fall within an exception 


which has been grafted onto the law by the decisions in the New York courts. 


Apparently , according to the appellant's brief, this exception is that if the 


promise is made to the debtor alone, then that takes the case from under 
the Statute of Frauds. This is an oversimplification of the rule, and in addi- 
tion thereto, is not what occurred in this case according to the appellant's 
own pleadings. Furthermore, the cases upon which the appellant relies can 
be distinguished from the factual situation here. 


That this case fits squarely within the New York Statute of Frauds 
is made amply clear by the appellant itself. In opening its pretrial state- 
ment, it begins by saying: 

"This case was brought to enforce a promise made 
by defendant to plaintiff to guarantee the price of certain 
printing work by plaintiff for a corporation known as 


Togor Publications, Inc., which promise was relied on * ** *" 
[Emphasis added.] 


The above quotation from appellant's pretrial statement is fully 
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supported by, and is in complete accord with, both its complaint |and its 
| 
opening statement at the trial. In its complaint at paragraphs 9 and 10 


(J.A. 6), the appellant says: 
| 

"g, * * * defendant communicated and expressed 
this said promise to plaintiff, assured plaintiff that it 
could rely thereon and on the money promised, and urged 
plaintiff to go ahead with the work of preparing to print | 
and of printing the August, 1956, issue of Bounty’ maga- 
zine in reliance on defendant's promise and on payment | 
of the moneys to be advanced by defendant as aforesaid. | 


"10, As a proximate and direct result of defend- 
ant's said promises, statements, and assurances, and in’ 
full reliance thereon, plaintiff proceeded with the job * * **" 


Again, in its pretrial statement (J.A. 10), the appellant recites the 
facts: 


" *& * * defendant orally communicated this promise to | 
plaintiff, assured plaintiff it could rely on that promise | 
and on the promised funds, and urged plaintiff accord- 
ingly to go ahead with the work of preparing to print 
and of printing the August, 1956, issue of‘Bounty’in re- | 
liance thereon. Plaintiff did rely on the said promise, | 
statements and assurance by defendant, and made cer- — 

tain purchases and performed certain services neces- | 

sary for the work, * * **" 


Again, at the trial, in its opening statement (J.A. 13, 14), counsel 
for the appellant set the facts out as follows: 
| 

"MR. GRONER: * * * and at the same time the 
defendant assured the plaintiff -- this is to the plain- _ 
tiff by its president, Mr. Guinn-- and assured the 
plaintiff that the plaintiff could rely on that promise 
and on the money promise and urged him to go ahead 
and the plaintiff did go ahead with the printing of the 
August 1956 issue of the magazine ‘Bounty’on reliance 
of the defendant's promise to pay. 


"THE COURT: You say she urged him. She urged 
whom to go ahead? | 


"MR, GRONER: The plaintiff, speaking to Guinn, | 
she urged the Guinn Company, the plaintiff in this action 
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"and the plaintiff did go ahead relying on the promise 

that the defendant made to Togor and the assurances 

referred to and the plaintiff did go ahead making ready 

for the publication and proceeding to print * * **" 

During the argument on this matter before the trial court, when the 
appellee had made her oral motion for judgment, this precise distinction 
was advanced by counsel for appellant. After a repartee extending from 
pages 15 through 22 of the transcript (J.A. 20-25), the court concludes: 


"* * * Your pretrial statement specifically says 
he went forward on the assurance of the promise made -- 


‘MR.GRONER: To Togor. That is who the promise 
was made to. 


“THE COURT: Ido not agree with you. I think the 
Statute of Frauds is clearly involved. Dismissed, Thank 
you.” 
Notwithstanding this fact, the appellant attempts to argue that the 
appellee made the promise only to the debtor, Togor, and therefore it comes 
under an exception to the Statute of Frauds established by the New York law. 


Clearly on the facts as set out by the appellant in its pleadings, the 
appellee assured appellant that it would put up the money in Togor in the 
future. There was good consideration passing between the parties in that 
the appellee promised to put up the money and the appellant was to perform 
work for Togor. Whether this is categorized or entitled as being a "promise," 


it contains all the elements of a promise: $/ It was communicated and ex- 


pressed to the appellant. Appellant was assured that it could rely thereon 
and on the money promised, and was urged to go ahead with the work, ac- 
cording to the complaint (Paragraph 9, J.A. 6) and the pretrial statement 
(J.A. 10). This court should not allow the appellant, by the mere ruse of 
occasionally omitting the use of the word "promise" to take his own selected 
factual situation out from under the Statute of Frauds prohibition when his 


3/ See definition of promise in Friedman v. Decatur Corporation, 77 U.S. App. D.C. 


$26, 328, 135 F. 2d 812, 814 (1943). 
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facts meet all of the components of a promise, but at one telling the magical 
word has been omitted as the appellation for the act. As Judge Pound said 
in conclusion in the Richardson Press case, supra, "The ancient purpose of 
the Statute of Frauds was to require satisfactory evidence of a promise to 
answer for the debt of another person and its efficacy should not Ibe wasted 
by unsubstantial verbal distinctions." | 


The appellant alleges in its complaint (J.A. 5) that it refused to do 
any further printing unless payment were received or acceptable assurances 
thereof or arrangements therefor were made. Again, in its pretrial state- 
ment, the appellant says that it had refused to extend Togor any more credit 
or do any more printing unless satisfactory arrangement for payment were 
made (J.A. 10). It then goes on to relate that after the appellee had agreed 
to purchase more stock of Togor, appellee orally communicated this promise 
to the appellant and "assured" it that it could rely on the funds and "urged 
it" to go ahead with the work. This was the acceptable assurance that it 
needed, when in reality appellee, under the appellant's theory of the case, 
became a guarantor for payment of the debt of Togor. There is no question 
raised at any point that all of appellant's work and services were performed 
for Togor (J.A. 6). Thus the appellee was clearly a guarantor, a third party 
who had agreed to advance certain money to the principal debtor with which 
it could pay for the additional services performed for it. Since the complaint 
says that this was an oral promise and the counsel for the appellant was un- 
able to point to anything in writing, the agreement is void and unenforceable 
under the Statute of Frauds. This court should affirm the trial court in deny- 
ing the plaintiff the right to continue the action because there was nothing in 
writing signed by the party to be charged. The appellant should not be allow- 
ed to maintain an action simply because it sometimes omits the word "prom- 
ise" from its pleadings and recites all of the necessary elements of a prom- 


ise and uses numerous synonyms for the word. 
| 


The five cases relied upon by the appellant at pages 5, 6, and 7 of its 
brief for its contention that it is not within the Statute of Frauds can be easily 
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ise and uses numerous synonyms for the word. 
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brief for its contention that it is not within the Statute of Frauds can be easily 
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distinguished. The cases of Barker v. Bucklin, 2 Denio (N.Y.) 45 (1846) and 
Barker v. Bradley, 42 N.Y. 316 (1870) , relate to a matter which is permitted 
in almost all jurisdictions to be an exception to the provision of the Statute 
of Frauds. In both of those cases, the defendant had borrowed money from 
a third party and agreed to repay it, not to the third party but to another, 
the plaintiff, to whom that third party owed money. When the defendant did 
not make payment, the plaintiff, creditor of the third party, is permitted to 
sue direct. That is in no way similar to the factual situation that we have 

in this case. To make those two cases apply to this case, the facts would 
have to be (which cannot be alleged and has not been alleged) that the appellee 
Mazza owed Togor certain money and appellee promised Togor to pay the 
money owed it direct to appellant, who was owed money by Togor. Since 
these were not the facts in our case, the aforesaid cases cited by appellant 


are inapplicable. 


The case of O'Connor v. Banker's Trust Co., 159 Misc. 920, 932, 


289 N.Y.S. 252, 269, affirmed 253 App.Div. 714, affirmed 278 N.Y. 649, 16 
N.E.2d 302 (1938), actually supports the position taken by appellee in this 
matter. The trial court found that the alleged guarantee was not given to 
the creditors in that case, but was given the Comptroller of the Currency, 
a stranger to the debt, and to one Cooper, who was assuming presidency of 
the company, another stranger or at most, a representative of the debtor. 
The court went on to say, "It is clear that unless the guarantee is given to 
the person to whom the debt is owing, it is not within the Statute of Frauds." 
In the instant case, the appellant claims that the guarantee given it was that 
jt could look to funds being loaned Togor. The guarantee here was given to 
a person to whom the original debt was owing and hence the matter was 
within the Statute of Frauds. 


The case of Tomaso, Feitner & Lane, Inc. v. Brown, 4 N.Y. 2d 391, 
175 N.Y.S. 2d 73, 151 N.E. 2d 221 (1958), affirming 3 App.Div. 2d 671, 158 
N.Y.S. 2a 389, reversing 154 N.Y.S. 2d 699, is easily distinguishable on the 


facts. The trial court made the findings of fact and conclusions of law in its 
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opinion and found that the plaintiff could recover because it was a cxpditor 
beneficiary of the contract and not an incidental beneficiary. It found that 
the defendant had promised the president of the Campbell Corporation that 
if it would engage in an extensive advertising campaign, that he, the defend- 
ant, would reimburse it for the costs of that campaign. As to the Statute of 
Frauds, the trail court concluded that the Statute of Frauds had no applic- 
ability to the situation because at the time the defendant promised to pay the 
advertising costs of the Campbell Company the plaintiff was not selected as 
the supplier and hence the promise could not have been made to it. 


On the intermediate appeal, the Supreme Court, Appellate Division, 
in its opinion held that the Statute of Frauds was a defense, saying (158 
N.Y.S. 2d 390): | 
"The alleged agreement by defendant with Campbell 


did not concern this specific indebtedness nor was it in- | 
tended thereby that defendant was to replace Campbell as 


primary debtor." (Citing Bulkley Bulkley as authority for this | 
holding.) 


The New York Court of Appeals held that the Statute of Frauds was 
no defense but held for the defendant and affirmed the conclusion of the in- 
termediate appellate court. The Court of Appeals said (4 N.Y. 2d 393) be- 
cause the "plaintiff is at best an incidental beneficiary rather than a third- 
party creditor beneficiary, it may not enforce the agreement made between 
defendant and the corporation." This per curiam opinion of the Court of 
Appeals cannot be relied upon by the appellant in this case because on that 
point the facts are the same as the instant case and the Court dismissed 
the action by the plaintiff. The Court of Appeals says (4 N.Y. 2a 393): 


"The oral promise by defendant to make moneys 
available to the corporation was made not to plaintiff 
but to the corporation debtor." 
The factual situation in the Tomaso case, supra, ahold! give the 
appellant no comfort for the promise of the stockholder was made to the 
president of the company and to him alone at a time when the plaints had 
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not been selected as the advertising agent and no debtor-creditor relation- 
ship existed. It was not in any way conveyed to the plaintiff as here, so he 
could not have acted and relied upon it and received assurances of it as the 
appellant alleges here in its pleadings. 


The case of Zauderer v. Paterno Estates, Inc., 204 N.Y.S. 2d 202 
(1960), is clearly distinguishable on the facts from the situation involved in 
this case. There at page 207 the court found that the agreement to indemnify 
ran not to defendant's creditor but to defendant, the debtor himself, and was 
part of an independent agreeme nt set forth. The trial court dismissed this 
action which involved a question of real property because of partial per- 
formance and possible performance within one year and simply, by way of 
dictum, mentioned that the defense of the Statute of Frauds was without merit 


there. 
On page 7 of its brief, appellant states: 


" * * * plaintiff contended and defendant conceded 
that the promise on which plaintiff brought this suit had 
been made to the debtor, Togor Publications, and not to 
the plaintiff. (J A. 13-14, plaintiff; J.A. 15, defendant's 
point 'Number Three')" 


A reading of the transcript at that point will show that appellee's counsel 
did not concede that the promise upon which this suit was brought was the 


one made to the debtor, Togor. What appellee’s counsel did concede was 


that for the purposes of the motion the appellant alleged that the appellee 


made a promise to Togor. But the point is, that that is not the promise 

upon which the appellant brings this action and appellee made no such con- 
cession. The appellant knows that there were two promises no matter how 

it sometimes designates them, and the promise upon which the suit is brought 
is the promise it alleges was made to it by the appellee. Even if this action 
is considered as being brought on the other promise, appellant can't recover 


as shown below. 
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IF APPELLANT BE CONSIDERED TO BE A THIRD PARTY : 
BENEFICIARY OF APPELLEE'S PROMISE TO THE DEBTOR, 
IT IS AT BEST AN INCIDENTAL THIRD PARTY BENEFICIARY 
AND NOT ENTITLED TO RECOVER UNDER THAT RULE IN 
NEW YORK ! 


Appellant's further contention is that it had standing to bring this 
suit as a third party beneficiary. This argument was not accepted by the 
court below and is not correct on the facts or the law. The defendant must 
meet the contentions made by the plaintiff in its complaint and pretrial state- 
ment, But nowhere in either of these has the plaintiff asserted that it is 
bringing this action as a third party beneficiary. Even if it had asserted as 
much, it is not such a third party beneficiary as could recover in this action. 
Appellant states in its brief that this position was not considered by the trial 
court and did not form a basis for the court's decision. This is not correct. 
This contention was advanced at the argument after the opening statement 
and the court rejected it (J.A. 21-25). In its final order and judgment, the 


trial court refers to this argument: "The second [theory] is that it was a 
contract made for the benefit of a third party, namely, the plaintiff." The 
ruling of the court on this was " * * * and as to the second theory, the plain- 


tiff is, at best, merely an incidental beneficiary which is not enough to allow 
him a recovery" (J.A. 26). Also, the court in its order cited as authority 
for its ruling the case of Seaver v. Ransom, 224 N.Y. 233, 120 N. .E. 639, 2 
A.L.R. 1187 (1918), which is a case in which the New York Court of Appeals 
explained the rule of the third party beneficiary as it originated | in the case 
of Lawrence v. Fox, 20 N.Y. 268 (1859). | 


In the Seaver case, the New York Court of Appeals held ( (page 237 
et seq.) that the right of the beneficiary to sue on the contract made for his 
benefit is confined (1) to cases where there is a pecuniary obligation running 
from the promisee to the beneficiary, a legal right founded upon some obliga- 
tion of the promisee in the third party to adopt and claim the promise as 
made for his benefit; (2) to cases where the contract is made for the bene- 
fit of the wife or other near relative of a party to the contract; and (3) to 


public contract cases. The court continued, saying: 
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"It may be safely said that a general rule sustain- 
ing recovery at the suit of the third party would include 
but few classes of cases not included in these groups, 
either categorically or in principle.” 
In Seaver v. Ransom, the court permitted the recovery of the niece 
of the wife of Judge Beaman because it held that she was a donee beneficiary 


under the oral promise of Judge Beaman to his dying wife. 


In general, the principle of the third party beneficiary is applied to 
few situations in this jurisdiction. Marranzano v. Riggs National Bank, 87 
U.S. App. D.C. 195, 184 F.2d 349 (1950); Capital Traction Co. v. Offutt, 17 
App. D.C. 292 (1900). However, in New York the principle of the third party 
beneficiary has undergone elaborate development and refinement. 


In those jurisdictions such as New York which have the third party 
beneficiary rule, the courts have delineated three classes of beneficiary; 
namely, creditor beneficiary, donee beneficiary, and incidental beneficiary. 
The creditor beneficiary and the donee beneficiary have the right to sue and 
to enforce a contract as third party beneficiaries, but the incidental third 
party beneficiary cannot sue on the third party's contract. See the Tomaso 


case, cited supra. 


The clearest statement of the distinction between the three types of 
third party beneficiaries is that given in the Restatement of the Law of Con- 


tracts, §133, (quoted with approval in 2 Jaeger's Williston on Contracts, 
(3rd Edition 1960) 863, $361) which reads as follows: 


”§133. Definition of Donee Beneficiary , Creditor 
Beneficiary, Incidental Bene iciary. 


"(1) Where performance of a promise in a contract 
will benefit a person other than the promisee, that per- 
son is, * * * 


(A) a donee beneficiary if it appears from the terms 
of the promise in view of the accompanying circumstances 
that the purpose of the promisee in obtaining the promise 
of all or part of the performance therof is to make a gift 
to the beneficiary or to confer upon him a right against the 
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"promisor to some performance neither due nor supposed | 
or asserted to be due from the promisee to the bene- 


ficiary; 

"(b) a creditor beneficiary if no purpose to make a 
gift appears from the terms of the promise in view of the | 
accompanying circumstances and performance of the | 
promise will satisfy an actual or supposed or asserted _ 
duty of the promisee to the beneficiary, or a right of the | 
beneficiary against the promisee which has been barred | 
by the Statute of Limitations or by a discharge in bank- — 
ruptcy, or which is unenforceable because of the Statute | 
of Frauds; | 


"(c) an incidental beneficiary if neither the facts 
stated in Clause (a) nor those stated in Clause (b) 
exist, * * *" 


The Restatement continues by giving certain illustrations of this 
rule, one of which fits exactly within our facts. here (pages 154, 155): 


"Tllustrations of Subsection (1 b): 


wok we KO 


"9, B promises A for sufficient consideration to pay, 
whatever debts A may incur in a certain undertaking. A 
incurs in the undertaking debts to C, D and E. If, ona fair 
interpretation of B's promise, the amount of debts is to be 
paid by B to C, D and E, they are creditor beneficiaries; | 
if the money is to be paid to A in order that he may be pro- 
vided with money to pay C, D and BE, they are at most in- 


cidental beneficiaries." [Emphasis added.] 


The important point to be remembered is that even if the plaintiff 
can get around the Statute of Frauds, its contention that it is a third party 
beneficiary must fail, because, on the facts as set up by it in its pleadings, 
the most it alleged is that the appellee would put the Togor Company in funds 
with which Togor could pay appellant's debt. If that is the situation, then 
under all of the law, the appellant was at most an incidental third party bene- 
ficiary. At no point does appellant allege, nor could it allege, that the appel- 
lee agreed to pay the money or funds that it was promising to make avail- 
able to Togor directly to the appellant. Only if it could allege that fact could 
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it qualify as a creditor beneficiary. Since it is only an incidental beneficiary , 


it has no right to recover. 


In order to be allowed to recover as the third party creditor bene- 
ficiary, it is not enough for a party to just happen to have been a creditor. 
A further requirement is that the original debtor, as promisee, and the 
promisor, must have agreed that the promisor would pay the money directly 
to the creditor, who then becomes a third party creditor beneficiary and en- 
titled in New York to bring an action on that promise. This is not the fact 
in the case before us as alleged by the pleadings of appellant. Rather, it 
alleges that Miss Mazza agreed to put Togor in money with which it could 
pay Guinn. That state of facts makes appellant, at most, an incidental bene- 


ficiary who cannot recover. 


Applying those principles to this case, we find that the appellant was 
not the promisee of the contract or promise made by Mazza to Togor Cor- 
poration. Appellant was not the party for whom the performance was to be 
rendered. Appellee was not to pay the money directly to Guinn. The appel- 
lant was at most an incidental beneficiary, as the court correctly held. One 
of the leading cases on this principle in the State of New York is the case of 
Tomaso, Feitner & Lane, Inc. Vv. Brown, supra, where the court said that the 
oral promise of the defendant Brown to underwrite the advertising campaign 
of Campbell Company could not be availed of by Tomaso because Brown made 
no promise whatever to make payment directly to the creditor, and hence, 
at best, Tomaso was an incidental third party beneficiary who could not sue 
on that agreement. 


The other cases referred to by appellant in its brief at page 7 and 8 
refer to creditor third party beneficiaries and donee third party beneficiaries 


rather than incidental third party beneficiaries that have no right to sue. 3 


y————_ 


2 The same rule has been applied in this jurisdiction in Hall v. Gardiner, 75 U.S. 
pp. D.C. 226, 126 F. 2d 227 (1942), and Schwartz v. Brown, Mun. App. D.C., 64 A. 
2d 298 (1949). si 
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Furthermore, in every one of these cases, with one exception, there was 
some written instrument to evidence the contract between the parties so 
that the defense of the Statute of Frauds could not be raised. The excep- 
tion is the case of Greenley v. Greenley, 114 App. Div. 640, 100 N YS. 

114 (1906), where the defense of another provision of the Statute of Frauds 
was raised and it was held that this was no defense since there had been 
part performance of the contract involving the deeding of real estate, 


The principle of the third party beneficiary never comes into play 
here because of the bar of the Statute of Frauds. If the Statute of Frauds 
bars the action, it bars it for all purposes. The plaintiff cannot avail 
itself of an alternate theory of the third party beneficiary and avoid this 
defense, which arises to bar an action on the facts it proceeded to set up 
in its complaint and pretrial statement. | 


CONCLUSION 


This Court should affirm the trial court's entry of judgment for 
the appellee on the pleadings and opening statement. The pleadings and 


opening statement show that the promise by appellee was barred | ‘by the 
Statute of Frauds because there was nothing signed by the party to be 
charged and the promise was to answer for the debt of another. This was 
the very mischief that the Statute of Frauds was designed to prevent, 
namely, an attempt to hold a party liable for an oral promise to pay the 
debt of another where there is no written evidence signed by the party 
sued, The attempt of appellant to claim that this promise was one made 
only to the debtor is not in accordance with its own facts. Appellant can- 
not recover as a third party beneficiary of appellee's promise to the 
debtor because under the law it is only an incidental third party | benefic- 
iary. This the trial court correctly held. It is not alleged that appellee 
agreed to pay money directly to the appellant, the creditor of Togor, but 
only alleged that appellee promised to loan Togor funds with which Togor 
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or each of these reasons the appellant is prevented 


could pay appellant. F 
ering and this Court should affirm the decision of the trial 


from recov 
court. 
Respectfully submitted, 


J. HAMPTON BAUMGARTNER, JR. 
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i i 


UNDER THE FACTS OF THIS CASE, THE NEW YORK STATUTE 
OF FRAUDS DOES NOT APPLY 


Appellant's brief explained that the law of New York aba crucial 
the question to whom the promise relied on was made. If made directly 


to the creditor, then the promise is within the Statute. If made to the 
debtor, however, then the Statute of Frauds does not apply. 
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Appeliee does not contradict this view of the law of New York. 
Indeed, the two cases she cites — Richardson Press V. Albright, 224 N.Y. 
497, 121 N.E. 362, 8 A.L.R. 1195 (1918) and Bulkley v. Shaw, 289 N.Y. 133, 
44 N.E. 2d 398 (1942) — confirm it. Appellee regards these two cases as 
being "almost precisely identical with the facts" of the present case. 

(Brief for Appellee, hereinafter cited as BA, p. 6). "Almost" so they 

are, but the difference lies exactly in the one crucial point — in those 

two cases, the promise was made directly to the creditor, while in the 
present case it was made to the debtor. As appellee states, in Richardson 
“plaintiff (creditor) wrote the defendant. . . and the defendant replied... 
(and) did give (plaintiff) a personal assurance. - - (and) later he told the 
representative of" plaintiff that he would furnish funds to the debtor (BA 8); 
in Bulkley, likewise, "defendants told plaintiffs that they would” put up the 
funds sued for (BA9). In neither case was any promise made to the debtor, 
as here, and this is the criterion as to the application of the Statute of 
Frauds in New York. The question is not to whom the money was to be 
paid, but to whom the promise was made. Richardson and Bulkley offer 


no guidance here. 


No more so do the other cases relied on by appellee and cited on 
pages 10-12 of her prief. Examination reveals that each of those cases 


consisted of a suit based, like Richardson and Bulkley, ona promise made 


by the defendant to the plaintiff creditor. These cases cannot teach us the 


principles of law applicable to this one. 


0 


IN THE PRESENT CASE, THE FACT IS THAT THE PROMISE SUED ON 
WAS MADE BY DEFENDANT TO THE DEBTOR (TOGOR) 

The facts of the present case are that, as recited in plaintiff's com- 
pilaint but omitted by appellee in her discussion of the pleadings (BA 13), 
"|. defendant (appellee) agreed to lend Togor (funds). . . (and) at or 
about the same time, defendant communicated and expressed this said 


promise to plaintiff (appellant). . ." (J.A. 5-6, paras. 8, 9). Obviously, 
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if defendant's promise had been made to plaintiff, there would have been 
no need for defendant to have communicated it to plaintiff, neither "at or 
about the same time" nor at any other time. The same recitation is made, 
with the same necessary meaning, in plaintiff's pre-trial statement: 


. defendant orally communicated this promise to plaintiff ep Sedat 
(J.A. 10). 


Appellee seems to infer that, because appellee's promise to debtor 
Togor was communicated to appellant, and/or because appellee persuaded 
appellant to rely on appellee's promise to Togor, appellee can interpose 
the Statute of Frauds where in the absence of such communication and/or 
persuasion it would not apply. This amounts to an assertion that appellee 
would succumb to an attack on her promise made by a plaintiff who had 
never heard of it and had acted with no reliance on it at all, while the 
plaintiff who had said he would not act without such a promise, and whom 
appellee had therefore taken pains to inform of it, and whom she had urged 
to performance on the strength of the same promise — this latter prudent, 
informed, persuaded plaintiff would find appellee protected by the impene- 
trable armour of the Statute of Frauds. Such a theory where lack is white, 


and white is black, is no less than preposterous. 


Il 


APPELLANT IS ENTITLED TO SUE AS A THIRD PARTY BENEFICIARY 
UNDER THE LAW OF NEW YORK 


The governing principle in the field of suits by third party beneficiaries 


under New York law has been well summarized in Ronzo v. Vernon Industries, 
91 N.Y. Supp. 2d 52, 195 Misc. (N.Y.) 873 (Sup. Ct., Spcl. Term, Monroe 

| 
County, 1949), as follows: ! 


"After Seaver v. Ransom, 224 N.Y. 233, 120 N.E. 639, 
2 A.L.R. 1187, there is little doubt that the essential require- 
ment of the relationship is the intent of the contracting parties. 
To permit a third party beneficiary to enforce a contract 
against the promisor, it appears only necessary that the 
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intention of the contracting parties was clearly to benefit 

the third party . . . if the promise, at the request of a 

party to the contract, runs to the third party, for his bene- 
fit, it would be inequitable not to allow the person for whose 
benefit such a contract is made to enforce it against one who 
made the promise. Seaver v. Ransom, supra; Graybar Elec- 
tric Co. v. Seaboard Surety Co., 157 Misc. 275, 283 N.Y.S. 
522." (91 N.Y. Supp. 2d at 54) 


The intent of the parties, under New York law, is the governing factor. 


As the Court said in the Graybar case (283 N.Y. Supp at 525): 


"But Seaver v. Ransom did not merely indicate an 
abstract classification of cases in which a beneficiary 
might enforce a promise. The concrete issue before the 
court was determined on the broad principle, that where 
the intention of the parties was clearly to grant to a third 
party beneficiary the right to enforce a contract, that right 
should not be denied unless some facts in the case made it 
inequitable to permit such action. The decision stated that 
the prevailing rule in this country upheld the right of a bene- 
ficiary to sue on such a contract, the reason for the rule 
being that it is just and practical to permit the person for 
whose benefit such a contract is made to enforce it against 
one whose duty is to pay. It pointed out that the doctrine 
intended to be adopted in Lawrence v. Fox, 20 N.Y. 268, 
was that any person for whose benefit a contract was made 
could sue on it. It then went on to discuss the limitation 
placed on Lawrence v. Fox by Vrooman v. Turner, 69 N.Y. 
280, 25 Am. Rep. 195, and asserted that such a limitation, 
confining the right to maintain an action, to a beneficiary 
to whom the promisee was obligated, was not strictly en- 
forced when the application of such a rule of limitation with 
technical accuracy might interfere with the desire to do 
justice between the parties. The court also held that the 
right to recover should depend on the facts of each case 
rather than the law in some other case, and said that as the 
equities in the case before it were so clearly with the plain- 
tiff, the beneficiary, she should be permitted to enforce the 
promise made." 


It is the intent of the parties, then, that determines the rights of the 
beneficiary. And this is certainly as it should be, since it is the voluntary 


contract of the parties themselves that the Court is construing. 
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Can there be any doubt as to the intent of the parties with regard 
to appellant's rights in this case? No uncertainty can survive: ‘the allega- 
tions of the complaint (J.A. 5-6): "'. . . plaintiff performed certain 
printing services for Togor . . . Togor was heavily indebted to plaintiff 

. plaintiff . . . refused to extend any further credit to Togor, or to 

do any further printing unless payment were received or acceptable 
assurances thereof or arrangements therefore were made. .|. defend- 
ant was closely connected with and involved and interested in the activities 
of Togor and furthering the success thereof... Upon pass refusal 
to proceed. . . defendant agreed to lend Togor (funds). . . At or about 
the same time, defendant communicated and expressed this said promise 
to plaintiff, assured plaintiff that it could rely thereon and on the money 
promised, and urged plaintiff to go ahead with the work of preparing to 
print and of printing the August 1956 issue of ‘Bounty’ magazine in re- 
liance on defendant's promise and on payment from the moneys to be ad- 
vanced by defendant as aforesaid. . . As a proximate and direct result 
of defendant's said promises, statements and assurance, and in full reliance 


thereon, plaintiff proceeded. . ." | 


As to the other factor enunciated by the court, the balance of equities 
as between the parties, appellant is favored by the balance of! eaues as 


between the seducer and the seduced. 


IV 
CONCLUSION 


Appellee's argument amounts to this: that, even though this suit is 
based on a promise made to the debtor and not to plaintiff, and so must be 
conceded to be outside the Statute of Frauds, under New York law, the fact 
that appellee communicated the promise to appellant and urged and per- 


suaded appellant to incur detriment in reliance thereon should somehow 


redound to the advantage of appellee by divesting appellant of its right 


to sue and thereby frustrate its cause of action. This theory is a reversal 
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of logic and justice, and by attempting to treat a promise to the debtor 
as if it were a promise to the creditor appellee would obliterate the 
distinction between those two classes of promises that the courts of 


New York have long and consistently observed. 


Appellee then proceeds to compound her error (J.A. 23) by confus- 
ing the Statute of Frauds into the question of the eligibility of a third party 
beneficiary to sue under a contract. This would appear to arise from the 
reasoning that a cause of action not otherwise barred by the Statute of 
Frauds should become so if brought by a third party beneficiary other- 
wise eligible to bring it. This is a proposition without logic and without 


merit. 


Appellant believes that it is clear that this suit is not inhibited by 
the Statute of Frauds, and that appellant was intended by the contracting 
parties to be and therefore is a third party beneficiary of their contract. 
Thus this suit will lie, and the Final Order and Judgment entered in this 


case by the United States District Court for the District of Columbia 


March 15, 1961, granting defendant's motion for entry of judgment and 


dismissing plaintiff's claim herein, should be reversed, and this case 


remanded to the said United States District Court for trial on its merits. 
Respectfully submitted, 


SAMUEL B. GRONER 


1122 19th Street, N.W. 
Washington 6, D. C. 
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